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P-ROCEEDI-NGS
(10:30 a.m)

CHAI RPERSON GRIFFIS:  Wth that then, | can call to
order the May 14", 2002, Public Hearing of the Board of Zoning
Adjustnent for the District of Colunbia, and say good norning to
you all, and | do appreciate your patience. As you see, we have
lots to get done.

M/ name is Ceoff Giffis. I am the Chairperson,
and joining ne today, of course, is the Vice Chair, M. Anne
Renshaw, Curtis Etherly to ny right, M. Levy representing
Nat i onal Capi t ol Pl anni ng Comm ssi on, and Ms. Mtten,
representing the Zoni ng Conm ssi on.

Joining the Board today with the Staff is M.
Nyarku, who is actually standing, M. Pruitt, and Ms. Bailey, and
we are represented by Corporation Counsel, M. Sansone, on ny
left.

Copies of today's Hearing Agenda are available to
you. They are located at the table near the door that you did
enter into the hearing room Please be aware that these
proceedings are being recorded, and therefore, we ask that
everyone refrain from nmaki ng any disruptive noises, or actions in
the hearing room And | will ask when presenting to the Board,
of course, that you will speak into a mcrophone. And when you
cone forward, we will ask you to state your name and your address

for the record before you begin your testinony.
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Al persons planning to testify either in favor or
opposition are to fill out two wtness cards. These witness
cards are also at the table where you canme in, and there are
witness cards at the table in front of us. Upon coming forward
to give testinony, those two witness cards go to the reporter,
who is sitting to ny far right.

The order of procedure for Special Exceptions and
Variances wll Dbe first, statenent and witnesses of the
Appl i cant. Second will be governnent reports, including Ofice
of Planning, and Department of Public Wrks, and any others that
are attendant to the case. Third would be the report of the ANC
t he Advi sory Nei ghborhood Comm ssion. Fourth would be parties or
person in support. Fifth will be parties or persons in
opposition. And sixth, finally, we will have closing remarks by
the Applicant.

Cross exam nation of witnesses is permtted by the
Applicant or parties. The ANC within which the property is
located is autonatically a party in the case.

The record will be closed at the conclusion of each
case, except for any materials specifically requested by the
Board, and the Board and Staff wll specify exactly what is
expected to be submtted, and when all evidence should be
subm tted. After the record is closed, of course, no other
information will be accepted by the Board.

The Sunshine Act requires that the Public Hearing
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on each case be held in the open before the public. The Board
may, consistent with its rules of procedure and the Sunshine Act,
enter Executive Session during or after the Public Hearing on a
case for purposes of reviewing the record, or deliberating on the
case.

The decision of the Board in contested cases nust
be based exclusively on the public record. To avoid any
appearance to the contrary we, of course, ask that persons not
engage Menbers of the Board in conversation outside of the
hearing roons, or in the hearing roons.

| would ask right now that everyone turn off their
beepers or cell phones, so as not to disrupt the proceedings.
And today, we are also adopting the Metro Rules of no food or
dri nk. And please, when leaving the hearing room bring all
papers and parcels that you brought into themwth you. There is
proper wastebaskets for disposal of any naterials. In that this
room is heavily used, we have had nunerous conplaints about how
much is left behind, and how we need to clean it up. This is a
public room so we should all take care of that, and respect it
accordingly.

So the Board wll now consider any prelimnary
matters. Prelimnary matters are those which relate to the case
whether a case should be heard today, such as request for
post ponerment, continuance, wthdrawal, or whether proper and

adequate notice of the hearing has been given. If you are not
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prepared to go forward with a case today, or if you believe that
the Board should not proceed, now is the tinme to raise such a
matter.

I would first turn to Staff to see if we have any
Prelimnary Matters in the norning cases.

M5. BAILEY: M. Chairman.

CHAl RPERSON GRI FFI' S Yes.

M5. BAILEY: Menbers of the Board, good norning.

CHAI RPERSON GRI FFI'S:  Good nor ni ng.

M5. BAILEY: There is a prelimnary matter. |t has
to do with the first case of the norning, BP Ambco Corporation,
Nunber 16758.

CHAI RPERSON GRI FFI S: Ckay. Do we (- I'm sorry,
before you go on. Do we have prelimnary matters in any other
cases that you know of ?

M5. BAILEY: M. Chairnman, we do, but perhaps it's
best taken up at the tine the cases are called. W do have one
for the second case, has to do with 555 Pennsyl vania Avenue, N W
There is a request concerning (- there is - well, it is a
request concerning whether it was advertised as a variance or a
speci al exception, or whether it's correctly before the Board as
a variance or special exception.

CHAI RPERSON GRI FFI S: Ckay. And there's also a
wai ver to file to -

MS. BAILEY: Right.
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CHAI RPERSON Rl FFI S: Ckay. I think that's [

those are attendant to the case, and | think we can hear them
within the case. Those are the two that we have for the norning.
Is that correct?

MS. BAILEY: Yes, M. Chairnan.

CHAl RPERSON  GRI FFI S In which case, | would
propose that we (- well, we do have one, 16867. Al right.
These are all attendant to the cases. | would suggest that we

take themup as the cases are called and, therefore, why don't we
call BP Anoco first, and attend to the prelimnary natter.

M5. BAILEY: Is there sonmeone [O- good norning, M.
Col l'i ns.

CHAI RPERSON GRI FFI S: Ckay. If 1I'"m not m staken,
M. Collins, you are nowin front of us. Correct?

MR COLLINS: That's correct.

CHAI RPERSON GRI FFI S: Very good. I"I'l just have
you state it for the record.

MR COLLINS: Good norning, M. Chairman and
Menbers of the Board. M/ nanme is Christopher Collins with the
law firm of Holland and Knight, representing the Applicant in the
first case today, for BP Anoco.

W have filed a request for a postponenment in this
case, dated April 5, 2002. The Applicant is continuing to
exam ne a nunber of alternative possibilities for devel opment of

the site. They are currently addressing community concerns at
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another site in another application. W are mndful of the
Board's tinme, and we did contact the Staff early enough so that
this agenda today could be filled with other cases, and we would
not be wasting your time.

W did phone all the comunity representatives, and

notified themof this request, and we will notify the Staff when
we are ready to proceed. VW wll give the Staff an updated
property owner list and mailing |labels for re-advertisenent of

the case at a future date.

CHAl RPERSON GRI FFI S: This is not the first time
we've entertained a Mtion for Postponenent. Is that correct,
M. Collins?

MR CCOLLINS: That's correct, and that's the reason
why |'m asking for a postponenent, but not to a date certain, so
that we don't have to go through this again.

CHAI RPERSON GRIFFIS:  And we have a letter in from
the ANC, which is opposing that notion. You' re aware of that.

MR COLLINS: No, |'mnot.

CHAI RPERSON GRIFFIS:  Let's get M. Collins a copy
of this letter then. I'm going to give you a second just to
reread that, but first let ne ask you a quick question. |'m not
sure what (- why it serves anybody, mobst inportantly the Board,
because that's what | would consider first, but also the
Applicant in postponing this, and not just either wthdrawi ng the

application, or having it dismssed by the Board. Do you want to
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speak quickly to that?

MR CCOLLINS: Well, what first comes to nind is the
filing fee.

CHAI RPERSON (RI FFI S: I can't imagine the filing
fee hasn't been expended in the, let us say, fees that would be
attendant to putting notions before the Board.

MR COLLINS: I don't agree with the letter that
M. Berry sent here. W& were not [- | don't see that there's any
prejudice to the ANC from a postponenent. He conpares it to the
ANC requesting a postponenent three tines. It's a little bit
different. W are the Applicant, and we have notified the ANC
that we are seeking a postponenent. The ANC, certainly, and all
t he ot her nei ghborhood organi zati ons had anple tinme and know edge
of this request for postponenent. There was no action needed on
their part in conjunction with this request.

W cane here in good faith. W called themin good
faith, so that they would know of the postponenent. W have not
asked them for anything, or to expend any additional time. And
so, with that, | respectfully request that we postpone, but not
to a date certain, and we will notify the Staff when we are ready
to proceed.

CHAI RPERSON (RI FFI S: Ckay. And you indicated (-
M. Berry, are you here in the audi ence?

MR BERRY: Yes.

CHAI RPERSON GRIFFI'S: Do you want to cone up?
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MR BERRY: Surely.

CHAI RPERSON GRI FFI S: And |'Il have you introduce
your sel f.

MR BERRY: Cood norning. M nane is Janes Berry

I'mthe Chairnman of ANC 5C

CHAI RPERSON GRIFFIS: D d you want to speak to the
not i on?

MR BERRY: Certainly. In our judgnent, it's a
guestion of fundanental fairness. Wen we were |ast before this
body (- well, this isn't the first occasion on which the
Applicant has asked to continue the case, it is the third
occasi on, consecutive occasion (-

CHAI RPERSON GRI FFI'S:  Uh- huh

MR BERRY: [- that they've continued. And in
fact, when we were here last time you said that you were not
going to | ook favorably, or you were not going to look (- | don't
know if "favorably" was the term but you weren't going to be
that happy about the prospect of this happening again, and that's
why you postponed it until May.

CHAI RPERSON GRI FFI'S: R ght.

MR BERRY: Now M. Collins, whom | know and
respect, has said that there is no disadvantage to the ANC
Vell, there is. | nean, the fact is that nost of ny colleagues
consented to support the continuance because they didn't believe

that you would support (- that you would not support it. W have
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been here on a nunber of occasions, and it just seens that when
the Applicant wants to neke these kinds of actions, it is
support ed. There was a few tinmes we've asked these Kkinds of
things to happen, and it hasn't.

| don't know if you are aware of how nmuch energy is
required to organi ze groups of people to cone down here for these
heari ngs.

CHAI RPERSON GRI FFI' S Unh- huh.

MR BERRY: And to be poised to come, and to cone,
and to conme, and to cone. And, you know, once people begin to
lose their faith, you know, we don't know when the hearing is
going to ever take place. | nmean, we gear up people to cone
here, you know, to testify, to support the position that they
asked us to take.

CHAI RPERSON GRI FFI'S: R ght.

MR BERRY: And only to learn that it nay be
continued, it nmay be continued.

CHAl RPERSON GRI FFI S: Ckay. W'll get into the
bottom - and | think you're absolutely correct, and |I think the
Board Menbers that heard this that are here now renenber clearly
our concern, and our straightforwardness in addressing this in
terns of continuances. But let ne have you speak quickly to what
is the advantage or disadvantage for the ANC if this application
goes away? Say there was a notion to dismiss it outright, it

goes away, does that facilitate the ANC? O by keeping this on
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[- keeping the application alive, even with a date uncertain, is
that not a better position for the ANC in terns of naintaining
its party status in this application, and being able to work with
BP Amoco on this site? |I'mtotally open. | want to hear whether
you have an opinion on it either way.

MR BERRY: Vll, I'mnot a zoning expert, and |
don't know what the various inplications of these things are. |
nmean, just off the cuff, but I would say [- ny intuition says to
me that if [- by this constant delaying, delaying, delaying,
del ayi ng, delaying, it has served to discourage a cynical public
-

CHAl RPERSON GRI FFI'S: R ght.

MR BERRY: [- who is losing their faith in
government as it is.

CHAI RPERSON (R FFI S: But to that, this is still

their property. There's still sonething that's going to happen
to it at sone point. You know, quite frankly, when | got this
nmotion, | was recalling last, and said, you know, | feel fairly

strongly we're not going to look at a continuance of this. But
reading and thinking a little bit nore logically on it, |I'm
wondering if a date (- the date uncertain threw me for a |oop
because | kind of thought well, they're asking for the entire
world here, but that may neke some sense in terns of we wll [
conceivably the Board could look at that and say | ook, once the

Applicant sets that date, that is it. And we will hear a case,
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as opposed to this constant continuances with a date certain,
which | totally agree, you kind of gear up. You conme down, if
not groups come down. You're focusing on a certain date.

The property ownership is not going away, SO
sonething is happening with it. That's in play, whether there's
an application in or not. And | [-

MR BERRY: Wat we [-

CHAI RPERSON GRI FFI S:  Go ahead.

MR BERRY: Wat we object to is the use.

CHAI RPERSON GRIFFI'S:  No, | understand that, but we
can't get to that until we actually have a case in front of us.

MR BERRY: But it goes to property ownership that
you speak of too, doesn't it? Because you said -

CHAl RPERSON GRIFFIS: It does and it doesn't. It
doesn't go to this notion.

MR BERRY: Ckay.

CHAl RPERSON GRIFFI'S:  You're [- go ahead.

MR BERRY: \Well, let ne just say this. If this
Board is willing to nmake the conmmtnent to give us the sane
consideration that you' ve given the Applicant, should we not find
this date convenient for us, then we would support that.

CHAI RPERSON GRI FFI S: A little bit of a quid pro
quo | think, but -

VI CE CHAl RPERSON RENSHAW | know it.

CHAI RPERSON GRIFFIS: | don't (- | can easily say,
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and | can honestly and straightforwardly say, we wll give the
sane consideration to a notion by the ANC if a date, or any
nmotion, frankly, by the ANC because they're a party in this case,
so | don't think it has to do with whether we are in agreenent
here that we'll give you, you know, an agreenent, but the point
is we will weigh and consider your notion.

MR BERRY: Sir, they've cone here three
consecutive tines and used the same [-

CHAI RPERSON GRI FFI'S: | under st and.

MR BERRY: [- argument each tine.

CHAI RPERSON GRI FFI'S: | under st and.

MR BERRY: I don't see any novenent on the
application at all.

CHAl RPERSON GRIFFI'S: Wl |, what do you think -

MR BERRY: It seenms to ne that there should be
some process of [- sone sanction or sonething. | nean, just
logic says it to ne that we shouldn't be required to take off our
jobs and stay here all day (-

CHAI RPERSON GRI FFI'S: R ght.

MR BERRY: [- even to consider continuances.

CHAI RPERSON GRI FFI'S: R ght.

MR BERRY: I nmean, there's a point of
reasonabl eness, it seenms to me (-

CHAI RPERSON GRI FFI'S: R ght.

MR BERRY: [~ that | think we've passed.
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CHAl RPERSON GRIFFI'S: Wll, | told you (-

MR BERRY: And if you notice, we supported the
last three times that they asked for a continuance.

CHAI RPERSON GRI FFI S: Yes, and | totally agree.
And what |'mtrying to get to the bottomof, well, then what are
you asking? | nean, the only thing before us (- nmaybe others can
help me, but the only thing | see before us is granting the
continuance or denying the continuance. W could call the case
today, which they're obviously not prepared to go forward wth
the case today, or | would assune that based on the notion, or we

coul d dismss the case.

MR BERRY: Vell, | would hope you would do the
latter.

CHAI RPERSON GRIFFI'S: Disniss it.

MR BERRY: Yeah, or the Applicant withdraw it or
what ever .

CHAI RPERSON GRI FFI S: Ckay. M. Collins, did you
want to speak to all that discussion?

MR COLLINS: Yes, | do. W have been proceeding
in good faith. W, the Applicant, BP Anobco, contacted all the
groups, including M. Berry's ANC and ot her ANGCs invol ved and the
Nei ghbor hood Association, in advance of what we thought was the
first hearing date. W have tried to, you know, be very open,
and honest in contacting them each tine we were going to request

a post ponenent . M. Berry was well aware. The other ANC and

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

18

nei ghbor hood representative people have been well aware of this
t hi ng. There was really no reason for the ANC to conme down
unl ess they had sonme mstrust, or distrust of the fact that maybe
we woul d request a postponenent and withdraw at the last mnute,
and proceed with a hearing, which | don't think even M. Berry
woul d bel i eve that we woul d do

CHAI RPERSON CRIFFIS:  And | don't think we'd allow
t hat .

MR COLLINS: So, you know, we have been (- and
we've notified everyone well in advance. And we're not asking
people to take tine off from jobs and gear up for things when
we're not ready to proceed. That's just not the way that |
personal |y operate, and not the way that BP Anbco has operated in
this case. W have contacted the ANC and the other groups
whenever we [- you know, when [- before the, what we thought was
the first hearing, had several discussions. And since that tine,
there is a constructive process going on. There's anot her case
in this (- in the District of Colunbia involving BP Anbco, where
they' re discussing and working out issues with the comunity. W
hope to learn fromthat, and that's why we're here. And to deny
the case, to deny the postponenment today is to judge the case
without a hearing, and | don't think that's what this Board is
about. It's a very sinple request we have to ask to postpone to
a date that is not certain right now because we don't know how

long the other case is going to take. W hope to gain valuable
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insight fromthat process.

CHAI RPERSON  GRI FFI S: Cood. And | absolutely
disagree with you, that it's actually judging the entire case
depending on what we do with this notion. I think there's
substantial discussion and information to base our deliberations,
specifically just on the Mdtion for Reconsideration.

MR BERRY: M. Chairman, | have just three
coments, if | may, very briefly.

CHAl RPERSON GRI FFI S Yes.

MR BERRY: One, the - | don't know - well, I'm
aware of the other community groups about which M. Collins
speaks, but the site is located in (- within the boundaries of
Advi sory Nei ghborhood Commission 5C. It is in our ANC Conmi ssion
area.

CHAl RPERSON GRIFFI'S: Wich [O- what are you talking
about ?

MR BERRY: The site he referenced

CHAI RPERSON (Rl FFI S: The other application. The
ot her site?

MR BERRY: 1300 (- | nean, 2800 13" Street, NE
is in our ANGC5C He suggested that there were other (- the
Brookl and G vic Association are the interested parties (-

CHAl RPERSON GRI FFI'S: R ght.

MR CCLLINS: That's correct.

MR BERRY: - who have waited on this case. And
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we agree that they support our position, but [

CHAI RPERSON GRI FFI 'S Ckay.

MR BERRY: [- it is within the boundaries of our
ANC ar ea.

CHAl RPERSON GRI FFI'S: Sure.

MR BERRY: Secondly, | nmean, to (- | nean, | could
see if there had been some intervening contact that gave us a
status report on anything, but to call us two weeks before a
hearing and say we want to continue it yet again, | nean, is just
kind of wasting tine in ny view

MR COLLINS: | take it [O- it was not two weeks
before. It was April - it was before April 5" It was in March
two nont hs bef ore.

MR BERRY: Well, | don't (- that's not when we got
it, but I don't want to debate that. |1'monly saying that (-

MR CCOLLINS: Nor do |

MR BERRY: |'monly saying that | just [- |'mjust
troubl ed by the process [I-

CHAI RPERSON GRIFFI S: R ght.

MR BERRY: - and the fundanmental fairness of it
all, because | believe if we were simlarly situated, we would
get that kind of consideration.

CHAl RPERSON GRIFFI'S: M. Berry, | absolutely agree
with you. My concern, however, is there's an ultinmate goal and

process that we have to get to, and you need to help me figure
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out what the ANC s position (- | understand the ANC would like to
see [- perhaps |I'm project (- perhaps |'m - well, you had said
you' re opposed to the use of this site.

MR BERRY: Right.

CHAIRPERSON GRIFFIS:  And clearly, | think in the
| ast deposition that's been nmade by the ANC, but that's not an
issue now. Wiat (- in order for you to be able to voice that and
to argue that, we need to have the case in front of us.

| woul d assume the way things go, that we wll have
a case in front of us at sonme point, so what | need to understand
is what is the nmost helpful, in your mnd, process prior to
getting the case in front of us. Does that make sense?

MR BERRY: Well, | nean, | understand what you
nmean, but |'m struggling with the question because it is not [
for me it is not how we do help you get the case in front of us.
For me, it is how do we help (- for us is, how do we get the
case out of this venue because that's not sonething we want to
do.

CHAl RPERSON GRI FFI S: No, that [O- | hear you.
Ckay. Good enough. Board Menbers.

MEMBER LEVY: M. Chair.

CHAI RPERSON (Rl FFI'S:  Yeah.

MEMBER LEVY: I'"'m troubled by the request for
continuance. |1'mnot conforted by the fact that it's now (- the
request is for date uncertain. | see us noving further away from
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resolution rather than towards sonme resolution by now not even
having a date on the table. And also, the Applicant is
suggesting that there's some progress that's being nmade with
menbers of the community, but we don't have any evidence of that.
W didn't last time, and we don't still, so | - and | also do
agree that it's a waste of this Board's time, a waste of
everyone's tinme. The fact that we're sitting here having to
debate this once again is a waste of our tinme, and the Applicant
is indicating that somehow the project is still in flux, which
leads nme to wonder whether the materials that we have before us
even represent the project that will ultimately come before this
Board, so | would personally be in favor of a dism ssal.

COW SSIONER M TTEN: M. Chai r man.

CHAI RPERSON GRI FFI' S: Yeah.

COW SSI ONER M TTEN: I'd like to just follow
directly on what M. Levy said, which is talking about the
materials that are in the file. You know, if we want to talk
about the filing fee, if that's really what's notivating this, is
just preserving that filing fee, if we're going to get a whole
new set of everything, then it's the staff tine that the filing
[- it certainly doesn't pay us, so unlike what happens with the
Zoning Conm ssion, which is we have a set down decision first
when cases are [- to determ ne whether they're ripe to be heard.

CHAI RPERSON GRI FFI'S: R ght.

COW SSIONER M TTEN:  Anybody can get in front of
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the BZA by just naking an application, and paying the fee. And
this Applicant has been given anple opportunity to get [- to
bring this thing to sone kind of formin which it can be placed
before the Board, and they have failed to do that three tines.
And | think that they've been given ample opportunity. The tine
is not the tine that will be necessarily wasted going forward.
It's the time that's been wasted in the past, and | just think
that, you know, it's [- they've used up their opportunities, and
they shouldn't be rewarded for making an application that was not
ready to be heard in the first place, so | would be in favor of
di smissing the case, unless M. Collins would like to withdraw it
bef ore we make such a notion.

VI CE CHAI RPERSON RENSHAW M. Chairman, |'d like
to ask M. Collins if he would consider withdrawing it, and do so
t oday.

MR COLLINS: W withdraw the Application. Thank
you.

CHAI RPERSON &R FFI S: Thank you very nmuch, M.
Collins. M. Berry, is that clear?

MR BERRY: Yes. Thank you.

CHAl RPERSON GRI FFI S: Ckay. And | think we're
ready to proceed to the next.

MB. BAILEY: The second case of the nmorning is
Application Nunber 16870 of 555 Pennsylvania Avenue, N W, LLC

pursuant to 11 DCWVR 3103.2 for a variance to allow a currently
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vacant site to be used as an all-day commuter parking |ot under
Subsection 1702.7(c), in the DODC4 District at premses 500 C
Street, NNW The property is located in Square 491, on Lots 826
and 831. Please stand to take the oath.

(Wtnesses sworn.)

CHAl RPERSON GRI FFI'S:  Good norning, gentlemen. ['m
going to turn it over to you for introductions, and set the stage
for us.

COW SSI ONER M TTEN: | believe Ms. Bailey had
suggested that there was a prelimnary nmatter in this case.

CHAI RPERSON GRIFFIS: Wl l, then I"'mnot turning it
over immediately, but will at sone point. M. Bailey, thank you.

Ms. Mtten, we do, in fact, have two prelimnary matters. D d
you want to outline those, or do you want ne to take it?

V5.  BAILEY: There is discussion, M. Chairnan,
both by the Ofice of Planning and the Applicant as to whether
the application should go forward as a variance as it was
advertised, or whether it should be processed as a special
excepti on.

The Applicant is also requesting a waiver to file a
letter from the Commission of Fine Arts. Al so, revised plans
were filed at that time. They were filed less than the 14 days
requi red, and those two notions, or those two requests are before
the Board at this time.

CHAIRPERSON GRIFFIS: Al right. Wll, let's take
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the easy one first, and | think that goes without saying. Ve
have recei ved the NCPC letter on the 12"

COW SSI ONER M TTEN: Conmi ssion of Fine Arts is
what they want to [-

CHAI RPERSON GRIFFIS: Ch, I'msorry. Yeah, that's
true.

MEMBER LEVY: Actually, M. Chair, since you
brought that up.

CHAI RPERSON GRI FFI'S:  Yeah.

MEMBER LEVY: | have a prelimnary natter. There
is a report in the file from the National Capitol Planning
Commi ssion where |I'm enployed, and | just want to nake it clear
that | didn't review this case at NCPC, at the National Capital
Pl anni ng Commi ssion. | was not involved in any decisions nade.

CHAI RPERSON GRIFFI'S:  Good. Thank you for stating
that. Cearly, that was on ny mnd as a prelimnary natter, so
I'mglad we took care of that. But the Comm ssion of Fine Arts,
does anyone have any objection waiving the rules to accept the
Conmmi ssion of Fine Arts' letter?

COW SSI ONER M TTEN:  No obj ecti on.

CHAI RPERSON GRIFFI'S:  No objection. | take that as
a consensus that we can waive the rules and accept the letter.
And it was indicated as Exhibit Nunber 24. Ckay. Let's get into
the larger issue, and that is how this is to be addressed today,

whether it be a variance or a special exception.
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COW SSIONER M TTEN.  Can | just (- before we nove

on fromthat.

CHAI RPERSON (Rl FFI'S:  Yeah.

COW SSI ONER M TTEN: M/ Exhibit 24 is a My 2"

letter from Holland and Knight, and | don't s

eem to have the CFA

letter.

VI CE CHAI RPERSON RENSHAW I don't either, M.
Chai r man.

CHAI RPERSON GRI FFI S: Yeah. | appreciate your
bringing that up. I was trying to find mne also. Does the
Applicant have a copy of the letter? You do. Ckay.

COW SSIONER M TTEN. | have it. Never mnd.

CHAI RPERSON GRI FFI'S:  That's NCPC.

COW SSI ONER M TTEN: It's all

of the sane thing.

[- it was all part

MR QU N Are you speaking of the CFA?

CHAI RPERSON GRI FFI'S:  Yes.

MR QU N The CFA is here.

CHAI RPERSON GRI FFI'S: The CFA you have. Correct?

MR QU N  Yes.

CHAI RPERSON GRI FFI'S:  Ckay.

COW SSIONER M TTEN: Wl |, is there sonmething el se

(- | nean, what we have in the (- already
little, like a nmeno that was attached to a

Hol I and and Knight. Is there sonething el se?
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MR QUN No, that's it.

COW SSI ONER M TTEN.  Ch, okay.

CHAI RPERSON GRIFFIS:  And the CFA letter is dated
25 March, 2002. Correct?

MR QU N  Yes.

CHAI RPERSON GRI FFI S: Ckay. Then that - and |
think there's just a matter of clarity in terns of what the
exhi bit nunber is. [t is not its own exhibit. Does that make
sense?

MR QU N You got it.

CHAI RPERSON CRI FFI S: Ckay. See, the easy ones
aren't that conplicated. Al right. Let's go on to howthis is
going to proceed. And actually, why don't we turn to the
Applicant to speak briefly to that, as they have initially in
their subm ssion.

MR QUN Yes. Thank you, M. Chairman. For the
record, ny name is Wuayon Qin with Lisa Jackson of Holland
Knight. W represent the Applicant. Wth regard to the question
of whether this is a special exception or a variance, you'll note
in the record that we always refer to both sections of the
regul ations to nmake sure that we covered both, but clearly, in
our mind, it is a special exception because it is a use that is
specifically permtted by the zoning regulations, subject to
st andar ds.

Unfortunately, | say unfortunately because | think
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the Zoni ng Commission could have drafted it nore (- a little bit
differently. Rather than set forth standards, it sinply
i ncorporates the variance standard, and references 3013.2 as the
section furnishing the standards for the special exception under
1702. 7(c).

The other part that nakes it clear that it's a
speci al exception is that the parking lot itself is permtted as
a matter of right. |It's the nature, under Subsection C that is
not permtted. And even that section | would hope sone day the
Zoning Conmission would clarify, because it talks about being
comuter parking, and doesn't take into consideration other
casual parking, for exanple, like tourist parking or other short
term parking, and that's one of the problenms with this section of
the regul ations. Maybe that's not gernmane to this particular
di scussion, but clearly, it's a special exception with the test
of a variance being incorporated by reference.

CHAI RPERSON CGRIFFI'S:  Ckay. | appreciate that, and
I think there is agreement from this Board Menber that there is
sone need for clarity, and I would go to sone of the definitions
of also commuter, but it seened to ne |looking at, and tracing it
does (- even with its anmbiguity is goes directly pointed to this
as a variance. But Ms. Mtten, did you want to speak to that?

COW SSIONER M TTEN. Wl |, what | was going to ask
is | know Ms. Sansone has a different viewthan M. Quin.

CHAl RPERSON GRI FFI'S: Yes.
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COW SSI ONER M TTEN: And this is a fundamental
issue we have to resolve, because it's going to determne what
the test is.

CHAI RPERSON GRI FFI' S:  Exactly.

COW SSI ONER M TTEN: So maybe M. Sansone could
gi ve her view on the subject.

MR QU N Vll, could I just first say that the
test woul d be the sanme in any event.

CHAIRPERSON CRIFFIS:  Well, that's - | have sone
difficulty with that. How - do you want to speak quickly to
t hat ?

MR QU N  Yes.

CHAI RPERSON GRI FFI S: How would you be having a
speci al exception with a variance test? |Isn't the definition of
what a special exception is based on the test that you have to
prove?

MR QU N Vell, | think we get confused about
nonencl at ur e.

CHAI RPERSON GRI FFI' S Unh- huh.

MR QU N If, for example, the Board had said we
[- this is a special exception and the following tests shall
apply. You nust show that there's an unusual circunstance. You
must show that there's a practical difficulty, and a variance
nmust be granted without (- | nean, the test (- the case nust be

granted with a showing that you do not depart or in any way
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damage the intent of the zoning regul ations. They could have
done that just as easily, but they didn't. They said sinply refer
to Section 3103. 2.

CHAI RPERSON GRI FFI'S: R ght.

MR QUN So we caught up in nomenclature, and |
think that's one of the problems with this particular section of
the regul ati ons.

CHAI RPERSON GRI FFI S: But | still have difficulty
in saying all right, we're defining this as a special exception.
Now show me the uniqueness of the property, which goes to the
first prong of the variance test.

MR QUN Wll, it's not necessarily - uniqueness
is not found in the ordinance. The word "uni queness" is not.
It's unusual conditions.

CHAI RPERSON GRIFFIS: R ght, I'msorry.

MR QU N Unusual, this is an unusual situation
and we'll show that. That's part of our burden of proof.

CHAI RPERSON GRI FFI S:  Ckay.

MR QUN | don't think we can get away fromthat.

CHAI RPERSON  GRI FFI S: VWell, what would be the
advantage then of calling it a special exception if you think
you're going to have strong tests to nake as a variance?

MR QUN Wll, it's a special exception because
the use is pre-deened conpati bl e.

CHAI RPERSON GRI FFI S: Ckay. Then that's clear.
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It's clear to ne. |Is that clear to everybody?
COW SSIONER MTTEN: | just want to (- | think M.
Qin said this. | just want to nake sure | understand

conpletely, and then maybe he and Ms. Sansone actually don't have
any difference of opinion. You believe that the variance test
applies, the three prong test.

MR QUN | think it's not the right thing, but I
agree that under the situation the variance test applies.

COW SSI ONER M TTEN.  Ckay.

CHAl RPERSON GRI FFI S: In fact, that ©O- in the
witten submssion, that's where | had some problem trying to
figure out (- that's exactly what is being stated, is that we're
calling it a special exception, and we're going to a variance
test.

MR QUN Yes. Waich, | think, should be
corrected by the Zoning Conm ssion [

CHAl RPERSON GRI FFI'S: R ght.

MR QUN (- for a nunber of reasons, sone of
which |I've just stated. Nanely, how do you deal with other short
term parking that's not a lease to a nerchant or a park and shop
organi zati on? That, to nme, was a silly thing to put in the
regulations in the first place, but that's -

COMW SSIONER M TTEN.  That's fine to say. | wasn't
there at that point.

MR QUN Rght.
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COW SSIONER M TTEN:  So we'll fix that. We'Ill fix

CHAI RPERSON CGRIFFI'S:  well, | think it is, and the
specifics of the proximty of this site, as you're saying, to
tourism to the mall, to the nuseuns, that there seens to be
either a nore general term needed, or something. Yes.

COW SSI ONER M TTEN: But the regs are what they
are for today.

MR QU N But | do believe that the tests are
those set forth in Section 3103. 2.

COW SSI ONER M TTEN.  Ckay.

CHAI RPERSON GRIFFIS: Right. M. Sansone, did you
want to speak to that?

M5. SANSONE:  Yes, M. Chairnan. | guess | would
di sagree with that approach. The regulation in 1702.7(c) is very
clear, that an all-day comuter parking facility requires
approval pursuant to the variance provisions. I think that's
clear that it makes it a variance, but the other thing to
consider is that when the Zoning Conm ssion intends for sonething
to be a special exception, in all other provisions of the zoning
regulations it calls them out as special exceptions or
exceptions, and the regulations further go on to reference the
speci al exception provision, 3104.1. So | don't think in this
case there's anything to be gained - | think it's incorrect to

call this a special exception. And | think as long as the
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Applicant is prepared to neet the variance test, there's nothing
to be gained by calling this a variance, that's really a speci al
exception, that's really a variance. To ne, that's just
fundanentally incorrect in terns of the express wording of the
regulations, and in terns of the structuring - the express
wording in 1702.7, and then the entire structuring of the rest of
the regulations that make clear distinctions between what are
speci al exceptions and what are variances. So I think if the
Commission really intended for this to be a special exception,
they would have done what they do in every other provision
throughout the entire Title and said it's a special exception, or
said it's to be approved pursuant to 3104. 1.

CHAI RPERSON GRI FFI 'S Ckay.

MR QUN My | respond?

CHAI RPERSON GRIFFI'S: Yes, M. Qin.

MR QU N | hate to continue to disagree, but if
you | ook at the structure of the regulations, you have pernmtted
uses, and you have those pernmtted by BZA approval. Everyt hi ng
el se that doesn't conply with the regulations is a deviation from
the regulations, and that's when you get into a variance. This
is not a deviation for the regulations because if you read
1702.7, it says this is a pernitted use.

CHAl RPERSON GRI FFI'S: R ght.

MR QU N The parking lot is permtted.

CHAI RPERSON GRIFFI'S: R ght.
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MR QUIN  Subparagraph Atells you the type that's
a matter of right for short term under | ease. The second one
says for residence, and the third one says, "The facility shall
requi re BZA approval pursuant to 3107.2." The confusion is the
citation to 3107. 2.

CHAI RPERSON GRI FFI'S: R ght.

MR QU N And that's what (- | agree it's not a
nodel of clarity. [It's sonething that shoul d be corrected.

CHAl RPERSON GRIFFIS: R ght. And -

MR QUN Utinmately, | think we get to the sane
pl ace, and so |I'mnot disturbed by it.

CHAl RPERSON (RI FFI'S:  Yes.

MR  QUN I just think that if you open any
treatise on zoning, you'll find that there are tw> najor
permitted roles of this Board. One is a variance, and one is a
speci al exception. Variances are always those where you do not
conply with the regul ations, and you seek a devi ati on.

W're not seeking a deviation. W're seeking
sonething that is pernmtted subject to standards that are set
forth. It happens to be that the standards are the zoning (- the
vari ance standards.

CHAI RPERSON GRI FFI S: And | think that is a very
strong argunment and, in fact, goes to, | think, the basis of an
excel l ent text anmendnent, which probably needs to happen, or sone

sort of clarity onit. But | think as you stated, and | (- that
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this (- we do (- there is not clarity given. You are prepared to
go forward with the test. I think that in the process, we wll
be able to, and you will further substantiate that the use is
conpatible so that we can get over that in terms of our test in
the case, and | think we ought to proceed as the regulations
direct us. \Wiether or not, they do direct us, and that is as a
variance. And unless people have further to say on it, | would
indicate that we run in that direction at this point.

COW SSIONER M TTEN. If | could just [-

CHAl RPERSON GRIFFI'S:  Ms. Mtten, yeah.

COW SSIONER M TTEN. - say one little thing about
why this probably exists this way, not to say that it is the, you
know, epitone of clarity, but | think the idea, and naybe this is
a hybrid that the Zoning Conmission had been struggling with, is
that they were not (- | believe that because this is in the
downt own devel opnent district overlay, they're not trying to
encourage parking lots. They're trying to discourage parking
lots, and so if someone wanted to have a parking lot, they wanted
themto be held to a very high standard.

CHAI RPERSON (Rl FFI'S:  Unh- huh.

COW SSI ONER M TTEN: And that standard is the
variance standard given the choice of special exception or
variance, so that's just additional explanation.

CHAI RPERSON GRI FFI S: Ri ght. Wll, | appreciate

that, but it is (- that is - it's kind of a delicate dance in
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that the seemingly [- not seemngly. Sonre of the uses are
allowabl e, and then there are certain that are not. And there's
not even clarity with the definition of these, but that being
fleshed out, | say we proceed as a variance in this case, and get
right intoit, unless there's other comments of grave concern.

MR QUN M. Chairman, |'mready to proceed.

CHAI RPERSON GRI FFI' S Yes.

MR QUN | was initially going to try to draw an
anal ogy between a wolf in sheep's clothing, or a sheep in wolf's
cl ot hi ng.

CHAI RPERSON (RI FFI S: Now you're just going to
confuse us.

MR QU N But I've decided not to do that.

CHAl RPERSON GRI FFI'S:  Exactly.

MR QU N So if we could proceed, that would be
great.

CHAI RPERSON GRI FFI'S:  Where in the regul ati ons does
wol f definitions (- no. W don't want to have that. Ckay.

MR  QUN This case does involve interim or
tenporary parking lot on the old DOCES site, 6 Pennsylvania
Avenue, N W Until construction can get underway for the new
building, a project called the Nuseum Freedom Forum Buil di ng,
which is non-profit organi zations that are nmoving to the District
fromRosland. |'msure you all have read about it.

| hope you've had the opportunity to review our
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statement, our pre-hearing statenent, and the favorable reports
from the Ofice of Planning, the ANC-6A, D.C. DOI, NCPC, CFA
And | don't think there's any opposition or even a concern that's

been expressed, so |I'm not sure of the extent of the testinony

that you want today, but we'll proceed, and then you can cut us
off if you feel like you would like to entertain a notion to
grant prelinmnarily. |In any event [-

CHAl RPERSON GRI FFI S: Yes. Cood. No, | think
that's actually the way - and frankly, | think (- if you' re not
famliar, this Board, | think, as you proceed, we're just going
to interject with questions, and we'll get to the heart of what
we need. | don't think [

MR QU N Ckay.

CHAl RPERSON GRIFFI'S: You know, we'll stop you when
we're going in directions that we don't (- | would just give a
qui ck outline.

MR QUN Al right.

CHAl RPERSON CGRI FFI S: I think there's sone great
concern, and this is what | think ought to be addressed is, why
you're in the situation that you're in. How long it is a
temporary situation.

MR QU N  Yes.

CHAI RPERSON  GRI FFI S: Because clearly, | don't
think it will be unanticipated from your end that this Board

woul d be concerned about a surface parking lot on Pennsylvania
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Avenue.

MR QUN Rght. Exactly.

CHAI RPERSON (RI FFI S: Ckay.

MR QUN Ckay. So right nowthe site is vacant.
It's been purchased by Freedom Forum Nuseum It's in the process
of being developed in terms of its plans and the process. The
steps of approval and the design in this case are very conpl ex,
not only because of the site and its location, but the matching
that site to an appropriate building. And we have here one of
the nation's leading architectural firnms, Janes Polchek and
Partners who are working on the design. And we've already spent
well over a year in touching base with all organizations, but
it's not public yet. The design is not, but | think when you see
the design, which we can't show you today.

CHAI RPERSON GRI FFI S: W may request to see it
t oday.

MR QU N Vll, you may be denied that request
since it's not in the standards of either the variance or the C-
well, at any rate, let's don't go into that.

CHAI RPERSON GRI FFI'S:  Very wel |

MR QN Ri ght. So the process itself is
difficult because we're dealing with GSA, NCPC, National Park
Service, Commission of Fine Arts, the District of Colunbia
Econom ¢ Devel opnent Ofice, the Ofice of Planning, and the ANC

and any other people that want to get involved. So consequently,
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as | said, we've already been involved for well over a year. W

expect that construction will not get underway until md to late
2003 for those reasons, and that can be addressed by M. Page
| ater.

So rather than having a vacant lot that's fenced in
with construction fencing, the Applicant has determ ned,
especially since it would give sone return for this very
expensive property, to provide in place of a non-productive
space, a parking lot that would serve the area

And as | indicated earlier in our discussion, a
short termparking lot is permtted under |ease with nerchants in
the area and a park and shop organization, as well as residents,
residential parking. But in this area, which is a changing area
as nost of you know, if not all of you know, we don't have an
established retail base, as such, in real close proximty. And
the residential that's been built usually is being built, and we
have an expert that can talk about that, nore than zoning
requi rements, so you're talking usually one for one. So nost of
the parking is already provided in residential, so that can't be
expected to provide a | ot of denmand.

So the other uses in the regulations, which we've

also reviewed, sinply say conmuter parKking. Vell, | don't know
what commuter parking is, and | doubt that you all know what
comut er parking is. It could be many things. It could be, at

the worst, someone driving in from another area and parking there
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area there are nuseuns and many ot her uses that
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sts, that in this

are attractive to

the District of Colunbia. That's not really provided for in the

regul ations, so this flexibility is desired
parking |l ot feasible for a short period of tine.

There would be 213 spaces.

to nake the use

The lot wll be

| andscaped, as required, and nore generously than required under

section [- there's a section of the regulati
regul ations that deals with what parking lots

that's whether it's matter of right or BZA

ons, 2303 of the

have to be, and

And the other thing that will be described by M.

Page is we are going to have a front page dis
and international papers, and M. Page wl
briefly, which is an added attraction to the [-
not part of the parking | ot approval process.

So stated again, we believe

play for national
| describe that

even though it's

it's a special

exception with the nornal test for variance. And the first one,

unusual situation. It's a vacant lot for a short period of tine.

It's an inportant site. W cannot start construction earlier.

Most of the tine when we get a client that cones in to devel op,

they are prepared to go in as fast as they can to get an

excavation permt and nove forward. W can't do it here because

we've got all the things that | previously outlined.

Practical difficulty. There really is no interim

use that makes sense for that short period of
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parking, and yet there is a need, we believe, in the area for
parking of different types. And we don't know the degree of
residential parking or of short term parking, or of tourist
parki ng, but we do - and policing that, as you can inagine, is a
very difficult thing in and of itself, so there's a practical
difficulty there. There's no other reasonable interimuse.

It's no detrinent to the public good or inpairment
of the zoning regs or maps. In fact, | think it will be a very
favorable result, and it's quite exciting as to what's being
done, and that will be described by M. Page. So unless there
are questions, 1'd go straight to M. Page to make a brief
statenent, and then we'll call one other witness.

CHAI RPERSON GRIFFI'S:  Quick question just to bring
sone clarity in terms of its being a vacant lot. Was the current
Applicant at all involved in the demplition of the existing
building? And why is the timng set up (- it's not unantici pated
the approval process that this project would have to go through.

MR QUN Yes. Right. The answer is that was the

Department of Enpl oynment Services building. The Enpl oynent
Services activity or usage ceased about a year ago. I's that
right?

MR PAGE: Yeah. Decenber, 2001.
MR QN And therefore, the building was taken
down rather than having a vacant building on the site so that

you'd have a clear |ot. I mean, it was not a building that you
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could adapt to rent to anybody else if we wanted to get into that
i ssue. Does that answer your question?

CHAl RPERSON GRI FFI'S:  Sonewhat. Wuld the District
CGovernment have to deliver to the Nuseum a vacant |ot?

MR QUN No, they did not. They had to deliver
the property, and they had to vacate the property.

CHAl RPERSON CRIFFI'S:  Ckay. So who was ultimately
in decision of taking the building down and the timng that it
was?

MR QU N W can answer that in two ways. One, it
was by agreenent with the city and the Applicant in this case.

CHAl RPERSON GRI FFI'S:  Ckay.

MR QU N Because to have a vacant building up
there, which was not a beautiful edifice in this area of the
city, it was deenmed to be nore appropriate. And also, if we
could nove faster with construction of the building, that would
be i deal .

CHAI RPERSON GRI FFI S:  Ckay.

MR QUN Sonowl'dlike to call M. Page.

MEMBER LEVY: M. Chair.

CHAI RPERSON GRI FFI' S: Yes.

MEMBER LEVY: Before we nove on. M. Qin, you
spoke to | andscaping on the new parking lot. And as far as | can
see in the naterials that we were given, there is no |andscaping

i ndi cat ed.
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CHAI RPERSON GRI FFI S: | think they're prepared to
[- are you prepared to present that today?

MR QU N Yes, and that plan is in the record.

MEMBER LEVY: Perhaps it's just ny file.

CHAI RPERSON GRI FFI S: VWll, | don't recall seeing
one that was adequately animated. | have a site plan. Was this
submitted into the file?

MR QUN Yes. That's part of the record.

CHAI RPERSON GRI FFI'S:  Board Menbers, have you seen
this before?

COW SSIONER M TTEN.  It's not in color in the [-

CHAIRPERSON GRIFFIS: Oh, | see. Yeah. Gkay. Al
ri ght.

MEMBER LEVY: |Is that C 04, Drawing C 04, M. Qin?

MR QU N  Yes.

MEMBER LEVY: Al right. So we have a black and
white copy, and | [-

CHAI RPERSON (Rl FFI S: | ndeed. Vell, it certainly
doesn't read as well as that nice color one, so we'll use that.

MR QU N R ght. And we'll submt this for the
record, fold it up and put it in the record

CHAI RPERSON GRI FFI' S: | ndeed.

MEMBER LEVY: So this is the drawing to which you
referred when you said there was substantial |andscaping in the

proj ect .
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MR QU N  Yes.

CHAI RPERSON GRIFFIS: Al right. Qher questions?

VI CE CHAl RPERSON RENSHAW  Yes. Just to ask M.
Quin again, howlong is this going - are you proposing that this
be a parking | ot?

MR QUN Qur best estimate is the sumer or fall
of next vyear. The ANC, when we nmet, you'll notice, put in a
condition of three years, because they wanted to give us sone
leeway in case the process took longer, or the design took
longer, and we'd be willing to abide by that condition.

CHAI RPERSON CGRIFFI'S:  Ckay. Well, we'll absolutely
take that time condition under advisenent. Ckay. Anything else
for M. Quin, or we can nove on?

COW SSI ONER M TTEN: | had one question about the

CHAl RPERSON GRI FFI'S:  Yeah.

COW SSIONER M TTEN:  This is fromthe statenent on
page 2. It says that, "The Department of Consuner and Regul atory
Affairs has approved the matter of right use of the property as
short term parking."

MR QU N  Yes.

COW SSI ONER M TTEN: And that would require that
you neet the standard of 1702.7(a) or (b). Wich one of those?

MR QUN W net both in the interpretation of M.

Bel | o.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

45

COW SSIONER M TTEN.  Well, | guess the reason |I'm
asking is - | nean, do you have a group of nerchants or a park
and shop organization that is going to be the | essee, or a group
of residents that are going to be the | essee?

MR QUN No, we do not. That part we could not
find a park and shop organization, so M. Bello indicated that
the intent was to pernit short term parking, and that's all he
was going to allow, absent our comng to the BZA, which is where
we are, or residential. So right now, we have the right to do
short term and residential, but not commuter parking, whatever
comut er par ki ng means.

COW SSI ONER M TTEN.  Ckay.

MR QUN M. Page.

CHAI RPERSON GRI FFI' S Yes.

MR PAGEE H. M name is Max Page. 1'ma Deputy
Director of the Nuseum and a Vice President of the Freedom Forum
and | don't see nuch need to go any things that M. Qin has
covered so well today. I would like to talk about one of the
things that we think is an added benefit to the parking lot as a
front page display. | don't know if any of you have had the
opportunity to go to the Nuseum when it was opened, but every day
we print a newspaper front page from every state, and then
approximately 20 foreign countries, and we'd like to do that (-
we' ve designed an exhibit that we'd like to put up on the [- even

though it's not part of the parking lot at the address, and we
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have sone copi es of briefing books here for the Menbers.

What is interesting to see how different news
organi zations cover the same story, and it's also interesting to
see how if what we think is big news donestically, if
internati onal papers cover that as well

CHAl RPERSON GRIFFI'S:  That's fascinating. Now this
is something that woul d change daily?

MR PAGE: Yes, we'd change this daily. Yesterday
we got in front pages from 140 newspapers, 42 of those were
internati onal newspapers. And we put up, like |I said, about 70
of those every day, and we change them every norni ng.

CHAl RPERSON GRI FFI'S:  Thanks.

MR PACE: So always when we open the Nuseum at
10: 00, they're always open (- the new papers are always up when
we open the doors, and usually we can beat that time fairly well

Staff cones in between 3 and 4:00 in the nmorning to begin the
printing process.

CHAl RPERSON  GRI FFI S That's great. Actual l'y,
could you hold the site plan and just us an indication of where
this is? | mean, clearly this doesn't [} isn't part of the
direct part of the application in front of us, but | think it
does go to how, indeed, that - so it's along Pennsyl vania Avenue
where the site parking cuts back, as it actually goes to abut the
Canadi an Enbassy. That's actually a fascinating little area to

have that definition as part of the courtyard.
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I think this does go substantially to the
requirements that we are allowed to put on parking structures,
and that is the landscaping, and how we hide it, and how we
actually make this integrate in. Certainly, it's of nuch nore
concern with pernmanent ones than perhaps tenporary use of this
nat ure. But then you bring it back to the fact that this is
Pennsyl vania Avenue, and as you have described yourself in the
subm ssion, that this is Min Street USA. . It has great
concern, so these docunments are excellent. And in fact, this
| ooks like, frankly, a very exciting designed piece to hold the
headl i nes, but also an exciting display for the headlines.
Tragic that they're all USA Today, but nonetheless (- | shouldn't
say that, should I?

VI CE CHAI RPERSON RENSHAW  Are the displays one -
sided, or can you walk around to the back of the display and see
addi ti onal headlines?

CHAl RPERSON GRI FFI S: This faces out Pennsylvania

Avenue.

MR PAGE It just faces out to Pennsyl vani a.

CHAI RPERSON GRI FFI S: Ckay. Unl ess there's other
gquestion on that, | think we can nmove on to other substantial
pieces of it. QG eat . And we absolutely appreciate the

subm ssion of that.
MR QUIN Qur next witness is M. Joseph Leightner

of Inter-Park, who will be operating the lot, and we wanted to
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nake sure that if there were questions that the Board had of the
operation, that he coul d address those, so he is here. Joe.

MR LElI GHTNER: Cood nor ni ng. Joe Leightner with
Inter-Park, Director of Qperations and Business Devel oprent, and
we've been working closing with the Newseum and Carr Anerica
through the whole process of developing the plans for the |lot,
and very famliar with the area.

Inter-Park has approximately 60 |ocations in the
city, and we actually have sone in the neighborhood. W operate
601 Penn North Building, the AARP Building and MJ Center, so we
are very aware that there's a large demand for commuter parking,
and we think this will help serve the area with the governnent
buil dings and tourists, and visitors to the area.

CHAI RPERSON GRI FFI'S:  Ckay.

MR LEl GHTNER M. Qin, | think, was a parking
operator in his former life. He took all ny parking information
and gave it to you already, so I'll stop with that.

CHAI RPERSON (R FFI S: | ndeed. And the inportant
piece of the parking is as - and correct ne if I'm incorrect,
but the witten submission indicates that there are no new curb
cuts. They are using the existing curb cuts that were [
exi sting neaning that they're there, and that they' re show ng on
the site plan on C Street, so driveways comng in and out of C
Street.

MR LEIGHTNER Correct.
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CHAI RPERSON GRIFFIS: And this is a personed boot h,
that they'll get a ticket, go in, park, they'll pay on the
exiting. |Is that correct?

MR LEl GHTNER Sone people if they're going to
park all day, we my pay in advance, sone parkers [ just
industry will certain tinmes -

CHAI RPERSON GRIFFI'S:  Gkay. So you'll have like a
nmont hly, weekly pass that they can (-

MR LElI GHTNER But it wll be nmanned during
operating hours, yes.

CHAI RPERSON GRIFFI'S: M point of bringing that up
is cuing. You know, the cuing in the nornings to get into it, or
is it cuing to try and get out of it, and the traffic, obviously,
is coming in and out of C Street.

M/ limted know edge and inexpert know edge would
be if it's just (- if you have passes or you're ticketing that
there won't be long cuing to get in because that's a fairly quick
process, that you'll pull up, the toll booth gate will go up and
you nove in. And the cuing actually for long term or the |onger
cuing will be getting out as people are paying or trying to
| eave.

MR LEIGHTNER  Correct.

CHAl RPERSON GRI FFI'S:  Ckay.

MR LEIGHTNER  And during the busier hours, we'll

even bring the cars in further so that, you know, if we're given
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tickets, there's nore cars. W create nore of a cuing area so
the attendant would be out of the booth at that point.

CHAI RPERSON GRIFFI'S: | see. M. Renshaw.

VI CE CHAI RPERSON RENSHAW |s there an area in the

ot for short term parking?

MR LEl GHTNER The - | nean, the entire [- the
commuter word [- the description of the parkers, it wll be
peopl e can park for an hour, 30 minutes. It could be all day

people conming as tourists to the city, so we're going to be [
basically our use is short term comuter parking, which could be
an hour up to all day.

VI CE CHAI RPERSON RENSHAW Ckay. But | was just
aski ng whether part of the lot is reserved for those parking up
to, say three or four hours, versus all-day parking.

MR LEl GHTNER Not hing sign specifically saying
three or four hour parking, because you wouldn't know that until
they conme in anyway.

CHAIRPERSON GRIFFIS: R ght. They park thensel ves
in those spaces.

MR LEIGHTNER  Yes.

CHAI RPERSON GRI FFI S: Ckay. Any ot her questions?
Ckay. Do you have sonebody speaking to the |andscaping, or are
you going to wal k us through that?

MR QUN Well, I thought O- I'msorry. | thought

the plan speaks for itself in terns of where the trees are.
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They're existing (- a conbination of existing and proposed. I
realize that - | can pass this up if you'd like it. It's in the
recor d.

CHAI RPERSON GRI FFI' S: Yeah.

MR QU N It is black and white, and | apol ogi ze
for that. W should have maybe rendered it and sent it in, but
we didn't.

MEMBER LEVY: M. Qin, can you tell us which of
those are existing, and which are proposed? | don't think they
show.

MR PAGE: Wll, the proposed - all of these -
the trees are existing trees, and what's proposed is this area
directly up against the parking lot. And that's a conbination of
plantings of three different kinds of bushes basically, and I
don't renmenber the nanmes of each, but they'Il go to about two
feet tall and do that. And that's also, we think, is the front
pages exhibit, that wll provide kind of a visually attractive
barrier between Pennsylvania Avenue and the parking lot itself.

MEMBER LEVY: Sure.

MR PAGE: And that does neet, it's five percent of

the gross area.

CHAI RPERSON  CGRI FFI S: But for instance, the
plantings, the shrubbery that's on that, is that wthin a
planting box? |Is that stone? | don't see a section of any of
that. Is it on grade? It's just [-
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MR PAGE: It's on grade.

CHAI RPERSON GRIFFI'S:  Ckay. So the actual barrier,
the visual barrier is created by the vegetation itself. And so
you could walk [- from your front page exhibit, you could walk
directly into the parking, if you went around the front page
exhibit, right behind it.

MR PAGE: Correct.

CHAI RPERSON GRIFFI'S:  That's even grade. You j ust
wal k right into that.

MR PAGE  Yes.

CHAI RPERSON GRIFFI'S: | see.

MEMBER LEVY: I|I'msorry, M. Chair. M. Page, you
testified that those (- the shrubbery was expected to be two feet
tall?

MR PAGE:  Unh- huh.

MEMBER LEVY: Ckay. | guess I'mhaving a hard tine
seeing how that's a visual barrier of any kind at two feet tall,
and there's no |landscaping at all within the parking lot itself.
It's conpletely paved. 1|s that correct?

MR PAGE That's correct. But | think between
these trees and the parking lot (- you will be able to see the
parking lot, but | think those trees are of (- | think | would
call good size trees and they, you know, certainly add to the
attractiveness of the avenue.

CHAI RPERSON (Rl FFI S: Well, | think there's a fine
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bal ance, and |I'm not sure we can give the specific direction, but
there's clearly a fine bal ance. | don't agree that we want to
cover the whole thing and just see shrubs. I just think that
it's just a bunch of, you know, forest shrubbery and not parking.
I want to be able to see that that's parking, but what we don't
want is one to overpower the other. And that is, the
overpowering of just a surface and field of cars, sonehow | think
needs to be bal anced, and that's where we're going with that, on
that (- especially that corner.

| mean, the location of what's happening and the
vegetation that's happening, that is absolutely the perfect
| ocation. I nean, clearly that corner is (- and then with the
exhibit, that's the promnent and inportant piece. Whet her we
just need sonme sort of barrier, or further barrier. M. Levy.

MEMBER LEVY: I guess | just have a problem with
referring to this as sone type of screening, when the trees are
exi sting and the |andscaping that's being provided is expected to
grow (- to mature to two feet in height, that's not even going to
- that's not going to screen nuch of anything to a passerby on

foot, or (-

CHAI RPERSON GRIFFIS:  well, | think it goes to the
ballot. | think we can give direction. |I'm not disagreeing with
you, but it is a screening. | mean, now we need to see if it's

adequate, or as appropriate, or perhaps do we want sone (- do we

want those two foot shrubberies actually on a defined (- an
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undefi ned area? Do we want to create a curb? Do we want to

have, you know, it in a planting box? Are they in noveable

planting boxes? | nean, |'mnot sure we can get into that anmount
of detail, but I think we can give sone direction.
MR QUN | mght also say, the regulations don't

call for screening. This is not a screening situation. This is
a | andscape situation.

CHAI RPERSON GRI FFI'S: R ght.

MR QUN And that's what the regul ations provide,
and in order for us to get our building permt, we had to
establish the regulations wunder 2303.1, which carries the
requirenents of the zoning regul ations. W could not even have
obtained our permt w thout having plans that established that we
nmet those regulations, and so that's where we really are.

This also, | just want to restate, is a tenporary
use. It's sonething that (-

CHAl RPERSON GRI FFI'S: R ght.

MR QUN [ you read a dimnishing return if you
have to pay for extensive |andscaping that (- and your two non-

profits are trying to be as efficient as possible.

MEMBER LEVY: You know, | didn't mean to
m scharacterize what you were saying. If you were talking of
| andscapi ng and not screening, | apologize. Perhaps that's an

error on ny part.

VI CE CHAl RPERSON RENSHAW M. Chai r man.
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CHAl RPERSON (RI FFI'S:  Yes.

VI CE CHAl RPERSON RENSHAW  Just several questions,
M. Quin. Your submission which is nmarked Exhibit 23, and |I'm
looking at Tab D, shows a picture from Pennsylvania Avenue
| ooki ng northwest at the site, and there are pictured benches and
public space. And |I'd like to know if those benches are going to
remai n as shown in the picture?

MR QU N Yes, the benches will remain.

CHAI RPERSON GRI FFI S: And those aren't under vyour
control at all

MR QU N Those are National Park Service.

CHAl RPERSON GRI FFI'S:  Exactly.

VI CE CHAI RPERSON RENSHAW Al right. And who is
responsible for cleaning up the street in front of this property?
Is it the owner's responsibility, or the city's responsibility?

MR QU N M understanding is it's the city's, but
as an operator, the lot will be [ lot owner, M. Leightner,
shoul d address that issue.

MR LEI GHTNER Yeah. Part of the staff
responsibility is there will be on the site to pick up debris and
trash daily.

VI CE CHAl RPERSON  RENSHAW Very good. Q her
questions have to do with lighting and signage, to advertise the
fact that you are open for business as a parking lot. What plans

do you have, and where will the signs be placed?
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MR QU N The plans for the signs would just be

basically on the booth. I mean, we would have a park sign and

just so people would know the entrance, and then that's where the

rates woul d be.
VI CE CHAl RPERSON RENSHAW So no large
procl ai m ng al | -day parki ng avail abl e.

MR QUN No.

VI CE CHAl RPERSCN RENSHAW  Sonet hi ng |i ke that.

MR QUN No.

VI CE CHAl RPERSON RENSHAW Al right.

CHAI RPERSON GRI FFI'S: And fl ashi ng neon.

VI CE CHAI RPERSON RENSHAW  And fl ashing neon

arr ows.

sign

MR QU N To the contrary, there will be Nuseum

Freedom Forum signs that have been approved by the Conm ssion of

Fine Arts that will be established.

VI CE CHAI RPERSON RENSHAW Al right. Wul d you

explain about the lighting on the site, and whether or not you're

renting out the light poles for any advertising?

MR LEIGHTNER The lighting that's there is what's

going to stay. There's lights around the perinmeter, and |'m not

sure of the question, but we're not putting on any advertising,

or putting anything on the light.

CHAI RPERSON GRIFFI'S: Wl |, the existing lights are

for the public, the streetlights. Correct?
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MR LEI GHTNER  Yes.

CHAI RPERSON GRI FFI S: You're not anticipating any
fixtures on poles within the parking structure.

MR LEIGHTNER  No. No.

CHAI RPERSON GRI FFI S: Ckay. And that's where M.
Renshaw is going, if you had control of any of those poles, would
you be renting out space for advertising?

MR LEIGHTNER No, we won't be

CHAI RPERSON GRI FFI 'S Ckay.

MEMBER LEVY: M. Chair, if | could just quickly
follow up on that. You're not anticipating a need to have any
lighting on the site? |'mconfused by that.

MR QUN No, it's - if you' ve been down there at
night, it's a very well lit area. It's very bright, and they
will be closing at 10, but that's dark too, but still there's
very light (- maybe | shouldn't as an attorney state that, but
M. Leightner shoul d describe that.

MR LEI GHTNER No, | would agree with that. I
mean, the lighting that's there is, you know, adequate for the
industry, and safety for guests and visitors of the parking |ot,
as well, so we're very confortable with that.

CHAl RPERSON GRI FFI'S: Anyt hing el se?

COW SSI ONER M TTEN: I just wanted to point out,
getting back to the issue about the |andscaping. On the site and

grading plan that we've been |ooking at, which is the black and
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white version of that.

CHAI RPERSON GRI FFI'S: R ght.

COW SSI ONER M TTEN I can't read the precise
nunbers because they're awfully small, but there is a site
tabul ation there that shows what the vegetation area required is,
and what the vegetation area provided is, and they clearly neet
the m ni mum requirenent.

CHAI RPERSON  GRI FFI S: Ri ght. Appreciate you
poi nting that out.

MEMBER LEVY: M. Chair, if |I could just follow up.
And, Ms. Mtten, you - can you tell what's being calculated to
neet the five percent mninun? Because just in looking at the
drawing, | have a hard time envisioning that's five percent of

the site, not including the existing street trees and public

space.

COW SSIONER MTTEN. | - since | [- it's not ny
practice to estimate vegetation area, |'m going to have to say |
don't know. I just know that this is what's being represented,

and this is what whoever has the professional requirenent to
certify that such a thing is accurate, has done so in this.
CHAI RPERSON (R FFI S: M. Levy, are you concerned

that they're counting the existing tree boxes as the vegetation?

MEMBER LEVY: | guess ny concern is in |ooking at
this dranwing, | wouldn't characterize this as significant
[ andscapi ng. I'd characterize it as very mnimal |andscaping,
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and |I'm questioning what was used to calculate five percent.
Sone of what shows on the drawing is actually public space.

MR  QUN I'm sorry. If you could read the
smal ler drawing, which | agree is very difficult reading unless
you have a nice nicroscope or magnifying glass, the total site
area is 72,688.97 square feet. The vegetation area required,
five percent, is 3,634.45 square feet. The vegetation area
provided is 3,784.51 feet, slightly above by approximately 150
square feet the mnimum requirenent, plus the addition of [
which is a different type of |andscaping, the front page display,
which is an additional factor.

CHAl RPERSON (R FFI S Wiich is not bei ng
characterized as vegetati on.

MR QU N Wich is not being characterized (-

CHAI RPERSON GRI FFI S: O anything in a vegetarian

diet.
MR QUN R ght.
CHAI RPERSON GRIFFI'S:  Is that clear, M. Levy?
MEMBER LEVY: I understand what the Applicant is
sayi ng.

CHAI RPERSON GRI FFI'S: R ght.

MEMBER LEVY: I'mjust having a hard time getting
there, but (-

CHAI RPERSON GRIFFIS:  Well, five percent is not a

huge armount. (Ckay. Can we proceed? W can cone back to that.
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And, M. Qin, if you wouldn't mnd just introducing the person
that was actually speaking to you, not on the record, to the
| andscapi ng so we just know who's in the audi ence.

MR  QUN Vell, M. Mx Page, who identified
hi nsel f a while ago, | thought.

CHAI RPERSON GRI FFI'S:  Actual ly, |'m speaking of the
wonman who's sitting back C-

MR QUIN OCh, I'msorry. That's Judy Renfrew of
Car Anerica, the devel opnent consultant.

CHAl RPERSON GRIFFI'S: | see. Ckay.

COW SSIONER M TTEN:.  Can | just say one nore thing
about the | andscapi ng?

CHAl RPERSON GRI FFI S Yes.

COW SSI ONER M TTEN:  Just because | know M. Levy
has sone disconfort, and | just want everybody to know what our
prerogatives are here. In 2303.1(f), it says in part that,
"Landscaping with trees and shrubs shall cover a nininmm of five
percent of the total area of the parking lot, or an area as
determned by the Board of Zoning Adjustnent for a parking |ot,
otherwi se requiring Board approval." So there's a mninum but
then there's also the prerogative of the Board if they feel that
nore i s warranted.

CHAl RPERSON GRIFFIS:  Well, and | appreciate that.
More, and location, and | think that's kind of where [-

COW SSI ONER M TTEN:  Yes.
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CHAl RPERSON GRIFFI'S: (- we were going in terns of
what was the pertinent corner. That's why | identified that
corner. | think, M. Levy, I'mnot cutting you off. There wll
be time to bring it back once we get the full picture, unless you
want to give sone direction at this point.

MEMBER LEVY: No, that's fine. |'mjust concerned
about it.

CHAI RPERSON GRIFFI'S:  Yes. Ckay. Then let's nove
on. M. Qin, is there anything else that you want to present at
this time?

MR QU N No. Just to again point out to the
Board that we have been with the parking lot through the O fice
of Planning, the Conmssion of Fine Arts, virtually every agency
we met with, and you have reports from nost of themthat are all
favorable, and they did not object in any way to the | andscapi ng,
| think probably because they know this is, in fact, an interim
type use, so we did stick to the nmininmum and are not ashaned to
say that's what we did. Thank you

CHAl RPERSON (R FFI S: Good. Thank you. And
speaking to all that, we're going to go right to the Ofice of
Planning and their report. And wel come our representative today.

M5. BROM ROBERTS: Good norning, M. Chairnman, and
Menbers of the Board. |'m Maxi ne Brown-Roberts representing the
O fice of Planning.

In the interest of tinme | would just go through how
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they nmeet the requirenents. The property is unique due to an
exceptional situation, in that it's a vacant property that wll
remai ned undevel oped for approxinmately a year fromnow. The site
is at a promnent |ocation along Pennsylvania Avenue, and is
unable to | ease parking spaces to any nerchants or park and shop
organi zations because they are not conveniently located to the
site.

Because of the conplex requirement inposed by the
city and by this unique location, the Nuseum will require an
unusually long period of time for design, as it nust figure out
how to incorporate housing, retail and a world class nuseum
whi |l e accommodating difficult setback requirenents inposed by the
PDC pl an. The strict adherence to the zoning regulation, given
the lack of retail in the area and parking could be |eased woul d
present a practical difficulty of having to leave the parcel
vacant while the design work i s done.

The proposed request to have an all-day comuter
parking ot on the property will not be a detriment to the public
good. In fact, if the property is vacant and surrounded by a
chain link fence, it is quite unsightly at this location along
Pennsyl vani a Avenue. The parking lot will be |andscaped and set
back from Pennsyl vani a Avenue to mni m ze inpact.

The additional parking provided will also help to
alleviate hardship of finding parking in this area. The District

of Colunbia Courthouse, the U.S. District Court, and the
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Department of Mdtor Vehicles located north of the site generate a
| arge nunber of persons who visit the area and need par ki ng.

The parking lot will not inpair the intent, purpose
or integrity of the zoning regulation and map, as this as a
parking facility is an interimuse, and not replacing a use that
was encouraged by the D.D. Overlay. Therefore, the Ofice of
Pl anni ng recomends approval. Thank you, M. Chairnan.

CHAI RPERSON (RI FFI S: Thank you very nuch. Boar d
Menbers, any questions of Ofice of Planning? Does the Applicant
have any? GCkay. D d Ofice of Planning entertain any conditions
interms of time? Mght want to speak to that or not.

MB. BROAN- ROBERTS: W did have a discussion about
it, but we were pretty confident that this is a project that we
think is going to happen, the Nuseum so we just gave them the
| eeway to take the tine that they need.

CHAI RPERSON (RIFFIS: Right. GCkay. Wth that (-
okay. Let's nove on then. DPWhas subnitted also a letter, and
to sunmarize it, has no objection to the application. That is
Exhi bit Nunmber 25, and they have noted al so, as everyone wll,
I'm sure, that this is slated to be the future hone of the
Nuseum and everyone is anticipating that. They have also
i ndi cated the schedule that's been subnitted in the file, that's
approxi mately m d-2003 as start of construction.

Commission of Fine Arts also has no objection.

That was waived in. And |I'm just going to keep running through
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these, unless there's substance that people need to tal k about,
and if the Applicant has anything that they want to add to it.
Let's go to the letter of NCPC that was put in.

Ch, have | skipped totally over the ANC?

VI CE CHAlI RPERSON RENSHAW  You di d.

CHAl RPERSON  GRI FFI S: I did indeed, didn't 1°?
Maybe we [-

COW SSI ONER M TTEN:  You' re doi ng gover nnent.

CHAI RPERSON GRI FFI S: No, | understand that. I
just wusually start with ANC, but let nme just keep rolling on
this. NCPC s response, they' re happy to approve construction of
tenporary parking lot on vacant lot, 500 C Street. And that is
signed by the Executive Director.

Ckay. O her government reports outside of the ANC
have | missed? W do have letters from counsel nenbers. Let ne
just run down the list that | have. M. Mendel son has subnmtted
a letter. No, dear ne. Forgi ve nme. | msspoke there. That's
an absolutely wong file to be in front of me at that point, so
let us nove - that was kind of - all right.

Let's go to ANC. M. Renshaw, do you have that in
front of you?

VI CE CHAI RPERSON RENSHAW The ANC-6A, Advisory
Nei ghbor hood Commi ssion, sent the Board a letter dated May the
6'", and the letter is signed by Daniel Pernell, the Vice Chair of

ANC- 6A, and also by Gegory Farrell, the Chair of the Zoning and
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Li cense Subcommittee.

It states that, "On My 2™ with a full quorum
present, they convened its regularly scheduled nmeeting to hear
the application. The Zoning and License Subconmttee had held a
neeting on the nmatter on April the 10th, at which the Applicant
gave a presentation. The ANC-6A voted unaninously in favor of
the application by vote of 11-0, with one recomrended condition
that the Board of Zoning Adjustnent approval of the parking |ot
be limted to three years from the date of approval of the
application."

CHAI RPERSON GRIFFI'S:  Good. Thank you. And is a
wai ver needed to accept that?

VI CE CHAl RPERSON RENSHAW | don't think so

M5. BAILEY: M. Chairman, it was received one day
| at e.

CHAI RPERSON CGRI FFI S: Ckay. Vell, in order of
abundance of caution, Board Menbers, let's entertain a waiver to
accept the ANC report and give it the great weight. Any [

VI CE CHAl RPERSON RENSHAW | so nove

CHAI RPERSON GRIFFI'S:  So noved. Seconded. Al in
favor?

(Vote.)

CHAl RPERSON GRIFFI'S: (Opposed? Very well. Ckay.

That takes care of governnent reports and ANC report, if |'m not

m staken. |'ve exhausted the list and the pile in front of nme.
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Does anyone see others? Does the Applicant have know edge of any
other reports that we haven't identified?

MR QU N No, we only have a request.

CHAI RPERSON GRIFFI S:  Ckay. A request.

MR QU N A request, that you approve this as a
bench deci sion, and allow a summary order to be issued.

CHAI RPERSON CRI FFI S: Vell, hold on. V' re not
totally there yet, but we'll take that under consideration.

MR QU N  Thank you.

CHAl RPERSON GRI FFI S: I think we have sone nore
subm ssions that I'd Iike to get through. And then let ne just
ask of those in our audience, is anyone here to testify in this
case, 16870 for 555 Pennsylvani a Avenue? Not seeing any response
to that, it is not indicated that we have any testinony for or
against this. Al right. Qher subnmissions in this, to this I
should say. And that's not it either. WII, then we are ready
for that. Any other closing renarks?

MR QUN No, | think we're all extremely excited
about this project. And one thing that |'m sure you ve read
about is that the cost of the land was $75 nillion, plus $25
mllion for housing. And a person does not sit on that noney, in
effect, very long. They want a productive, useable site, so
that's another force that pressures the Applicant into noving as
fast as possible. And believe ne, we are. It's just very

conplex, and we hope that you will rnove forward quickly with an
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approval today, with a summary order.

CHAl RPERSON GRI FFI S: Cay. And let nme say, |
think this Board Menber, and | think the entire Board is very
excited about seeing the end product here. And obvi ously, that
new construction is not before us at this point, but it is an
exciting opportunity, and that is the ultimate goal that | think
we keep our eye on in terns of the use of that site on
Pennsyl vani a Avenue.

I have great concern of looking at a surface
parking |ot anywhere, certainly on Pennsylvania Avenue. | think
that clearly, and |I think, M. Qin, you may need to speak to
this. |If this was to proceed forward in the affirmative, | think
it would require a notion with a condition of a tine period on
this. And | would be of the opinion, at this point, to put a two
year tine period on it. | think that that's sufficient tine.
And obviously, if circunstances change within two years, which
actually fits within the starting of construction schedule as
anticipated now, if sonething changed, | think we would need to
re-evaluate the application with that new infornation.

Let ne, before we have the actual notion for that
conditi on, have the Applicant speak to that.

MR QUN Two years is all right. W would prefer
three, but if two is the condition of the Board, we'll live with
t hat .

VI CE CHAI RPERSON RENSHAW M. Qin, since you
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stated that you expect to be under construction thereabouts by
the fall of 2003, would you agree to that being atine linmt?

MR QU N I think knowing the processes of the
federal government and the district governnent, that we would
like to have a little bit nmore tine, because while we fully
expect to conplete our processes within that and get under
construction, having gone through this nmany tines before, | would
like a little flexibility. And so, if we could add six nonths to
that, which would be approxinately two years, | think that would
be hel pful to us.

VI CE CHAI RPERSON RENSHAW I can understand your
feeling, but I'malso thinking about all those people who will be
parking at this location, and they wll suffer withdrawal when
that parking lot is no longer there, so to ease their disconfort,
I was thinking of a shorter tine span, but can understand that
you may need six nore nonths beyond the fall of 2003.

MR QUN Wwll, | think our problemis, if we [
if sonething should slow us down and not get our approvals by
then, and we could not get under construction, and we al so have a
building permt process, renenber, that we have to go through,
which is, even with the Anbassador Program takes a long tine.
The technical aspects of this building are very conplicated
because of the nature of this building, which we can't describe
right now, but it is a magjor addition, if | could represent that

as counsel .

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

69

V¢ don't want to have to come back to the Board too
early. I mean, | think two years nmakes nore sense. That woul d
be two years fromthe date of the order, so two years from today
would be, or the date of the witten sumary order, say in the
next week or so, that would give us two years. That would take
us through the sunmer and fall of this year, and the summer and

fall of next year, but not beyond the spring of 2004.

CHAI RPERSON  GRI FFI S: Yeah, | would absolutely
agr ee. I nmean, | think there has to be sone flexibility. And
certainly, in tw years we'll have an idea of what has changed,

or what the dynamc is, and whether this is tenporary.

| think the other thing to keep in mnd, Board
Menbers, is even when you start the permtting process, that
parking lot rmay shut down just based on the site exploration that
is going to need to happen, and depending on how they pull
permts, if they starting pull sheathing and shoring, they could
start digging underground, so conceivably this could go away
qui cker than actually the order stands. WE can always hope for
t hat .

Ckay. In that case, | would nove that we approve
Application 16870 for 500 C Street, N W, wth the condition of
two year time period for a variance for the provision to allow
the all-day commuter parking lot inthis G4 D.D. District.

COW SSI ONER M TTEN.  Second.

CHAI RPERSON CRI FFI S: Thank you, M. Mtten. I
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don't think I need to speak any nore to the notion. | think a
lot of this has been fleshed out. Does anyone else [- M.
Mtten, do you want to speak second?

COW SSIONER M TTEN:  Sure. Well, as to the three
prong test for the variance, | think even though you raised the
i ssue about the fact that the Applicant voluntarily tore down the
building, I think we mght as well be sitting here thinking that
this is a ratty old building that they were planning on tearing
down. | nean, the circunmstances are the sanme for them

In terns of the extraordinary nunber, we only have
a few other sites in the city that have the nunber of approvals
that a project will have to receive. This project has a lot of
site constraints, by virtue of the zoning on it, which is, I'm
sure, contributing to the difficulty in designing the building.
And so that's the wunusual condition that gives rise to the
practical difficulty of needing to have this interim use. And
then we have the circunstance where the parking lot is not
proxi mate to those users who are pernitted to use the parking |ot
as a matter of right. And certainly, for this short anount of
time, it is not going to significantly inpair the zone plan, or
any devel opnent al ong Pennsyl vani a Avenue.

CHAl RPERSON CRIFFI'S:  Good. Thank you for stating
all that. Anybody el se speak to the notion? If not, then |
woul d ask for all those in favor signify by saying aye.

(Vote.)
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CHAI RPERSON GRI FFI'S:  And opposed?

MEMBER LEVY: No.

CHAl RPERSON GRIFFI'S:  And we can record the vote.

V5.  BAl LEY: The vote is recorded as 4-1-0 to
approve the application with conditions. And, M. Chairman, if |
can just take a second with the conditions. | understand that
approval is for two years. Normal ly with parking lots, Section
2303.1, those conditions usually acconpany the order. Are we
including those standard parking lot conditions with this case,
sir?

CHAIRPERSON GRIFFIS: | don't think we really went
through a lot of them

M5. BAILEY: They're just normal parking lot [-

CHAI RPERSON GRI FFI'S: Yeah, but they go to a |l arger
extent in terms of lighting, in terms of screening, if |I'm not
mstaken. | don't have it right in front of ne. I'"m not sure
they actually pertain.

COW SSI ONER M TTEN: Wll, there's the site plan
that's been included.

CHAI RPERSON GRI FFI'S: R ght.

COW SSIONER M TTEN:  And | don't think there's any
- | mean, there's nothing on the site plan, at least as far as |
can tell, that's contrary to 2303. 1.

CHAI RPERSON GRI FFI 'S Ckay.

COW SSI ONER M TTEN: So nmaybe there needs to be a
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condition that it will be developed in accordance with the site
pl an that was submtted.

CHAI RPERSON @RI FFI S: Yeah, and |'m sorry. I
always take that as a given, that what is submtted is what wll
actually be built, so we would take it under the condition that
the site plan represents the Ilandscaping, the placenment of
| andscaping, and also the attendant exhibit that wll be
constructed for sidewal k animation. M. Levy.

MEMBER LEVY: I"mjust looking at the conditions,
and | think that (- although | disagree about the |andscaping, |
think that the site plan we |ooked at does conmply with these
provi sions, and would (- and the project would be required to in
any case, without listing these as conditions.

CHAI RPERSON GRIFFIS: | see. R ght. Indeed. They
woul d have to be attendant to it, whether we put it in the order
or not. Ckay. In which case, we have one condition. W wll
not submit those. That is part of the regul ations. They will
have to cone into conpliance with it, as required. So thank you,
M. Levy. That was a good notion. Anything else on that?

V5. BAI LEY: Just the hours of operation. The
Board did not specifically identify that. | think the Applicant
stated the ot will be closing at 10:00, so we just |eave that
bl ank, as well?

CHAI RPERSON GRI FFI S: Yeah, | did not see any

concern, or evidence of concern that we would need to limt
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M5. BAILEY: The notion to approve the application

was nmade by M. Giffis, Ms. Mtten second. Ms. Renshaw and

M. Etherly in agreenent. M. Levy is opposed to granting the

application, and there's a summary order, M. Chairnan.

CHAI RPERSON GRI FFI'S:  Yes. | ndeed.

Thank you very

much. And let ne just state also, it's clear that we're |ooking

not for this to be a continued tenporary use. Nobody wants this

on Pennsylvania Avenue. | don't need to say that

again, and we

absolutely look forward to the future construction, and the

surprise design that will inpress us all.

And a quick question, M. Quin, before you go. You

indicated there was a sign that was approved by CFA And is

that, just for ny edification, is that saying, you know, future

home of ?

MR QU N  Yes.

CHAI RPERSON GRI FFI S: And so it's announcing the

proj ect .

MR QU N Yes. It's from the project. It has

nothing to do with the parking | ot.

CHAl RPERSON (Rl FFI S: Geat. And that's, | think,

also an inportant note, that this wll clearly be for everyone

that passes by sonething of interest to watch as the construct

starts. So thank you all very nuch. Appreciate your being here,

and good luck as this continues.
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let's call the next case. And

let me just indicate that it is 12:00, and we have two nore cases

in the nmorning, and we will get through those.

peopl e' s patience. I

these don't take nore than an hour,

call the next case.

And | appreciate

am anticipating and hoping that both of

so with that, why don't we

MS. BAILEY: Application Nunber 16864 of La dinica

del Pueblo, pursuant to 11 DCOVR 3103.2 for a variance from the

of f-street parking requirenents under Subsection 2101.1, serving

a nedical

Street, N.W, Square 2669,

clinic in an R5-B District at

Lot 826.

prenises 2831 15"

Is there anyone here in the audience from La

dinica? Please cone forward.

Pl ease stand to take the oath.

(Wtness sworn.)

COW SSI ONER M TTEN:

CHAl RPERSON GRI FFI S:

COW SSI ONER M TTEN

their presentation (-

M. Chai r man.
Yes, Ms. Mtten.

Before the Applicant beings

CHAl RPERSON (RI FFI'S:  Yes.

COMW SSIONER M TTEN. (- | would just like to put
on the record that | had done an appraisal for their |ender when
they purchased this building. I don't have any ongoing
relationship with La Oinica del Pueblo, but | wanted to state
that for the record. And 1'd be happy to respond to any

objections. | think | can be inpartial in this case.
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CHAI RPERSON GRIFFI'S:  So knowi ng the value of this
building doesn't in any way detract from your inpartial
del i berations on this?

COW SSI ONER M TTEN It neither detracts, nor
enhances ny ability to address the issues.

CHAI RPERSON GRI FFI S: Ckay. Board Menbers, any
ot her questions? Does the Applicant have any concern, questions
of Ms. Mtten? |Is there any objection to her continuing on this
case? Ckay. W have shakings of head no, so | take that as no
obj ection, for the record.

Ckay. Let us go then and have you introduce
yoursel ves, and you just need to turn on your mke, which is just
pressing that. There is it.

MR ROVAGOZA: CGood norning, Buenos D az,
Chairperson Giffis and Menber of the Board of Zoning Adjustnent.

W are Dr. Juan Ronmgoza, Secretary/Director of La dinica del
Pueblo. Dr. Peter Shields, President of the Board of La Cinica
Chi ef Adni ni strator.

La Cinica del Pueblo is a free nedical clinic that
has served the Latino community since 1983. The local conmmunity
and the district government recognize this as an essential
servi ce. La dinica is requesting that the Board grants a
variance of the nunber of parking spaces required for a nedical
clinic in an R5-B District.

La Cdinica has purchased a vacant building formerly
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used as a weather house at 2831 Virginia Street, NW, and plans
to nmove this clinic there fromits present |ocation, two blocks
away at 1417 Irving Place, NW

If the Board grants this application, the building
at 2831 Virginia Street, NW, is well located wthin the
community that La Cinica serves, and it is the only building
that we were able to find that will meet the need for La dinica
and its patients.

The Board previously granted this same variance to
La dinica on Novenber 3, 1999, in response to La dinica's
original application. Unfortunately, La Cdinica was unable to
secure funding for the renovation required at this new site
during the two year follow ng approval of the variance, and the
vari ance has expired.

Recently, $900,000 in financing was secured in the
form of grants fromthe D.C. Departnent of Housing and Comunity
Devel opnent for the construction required at La dinica s new
site at 2831 15" Street, NW The funding of this grant is
conditional upon the receipt of the witten opinion of the Board
approving our application, and the satisfaction of the nunber of
pre-construction requirenments that can only be acconplished after
the Board approval is received.

La dinica has been given only a limted period of
time to satisfy all the conditions of this grant. In light of

this additional requirenent and time restraint, La dinica
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respectfully requests that upon approval of this application, the
Board issue a witten opinion on expedited basis. As indicated
in our application, there is room on this property for no nore
than five parking spaces. The zoning regulation is specific, one
parki ng space for every 300 square feet of floor space, 11 DCWR

Par agraph 2101. 1.

W still require 38 spaces for the 11,400 square
feet in this Dbuilding. W cannot possibly neet these
requirements and will, therefore, be inpossible for La dinica to

operate its clinic on this location unless the Board grant the
variance that we request.

W believe that the variance that we request will
not inpose any substantial hardship or encunbernments on our
nei ghbors. There are several reasons for this. First, La
Cinica is already located in this neighborhood, and there are
only three parking spaces at our present |ocation. Movi ng the
clinic two blocks away to 2831 15" Street, NW will not have an
i npact on parking in the nei ghborhood.

Second, nost of La Cinica s patients do not cone
to the clinic by car. They either live in the neighborhood and
wal k, or they cone by the bus. Third, with the Col unbia Heights
Metro Station now opening, several of the staff nenbers who used
to drive, now use Metro, and we will continue to encourage all
the staff to do so.

Four, and perhaps nost significantly, we have
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reached agreenent with the Advisory Nei ghborhood Commi ssion 1B,
whereby La dinica has agreed to secure 13 off-site parking
spaces to supplenent the spaces at this new location. As already
noted, we have identified a suitable new honme for La dinica.
It's a boarded up building that has been vacant for about six
year. Qur use of the building will be a great inprovenent over
its current deteriorating conditions and its previous uses.

W currently have a record being a good nei ghbor,
and becomi ng an owner occupant in our new |ocation will ensure
that we continue to be a good neighbor, and support the
nei ghbor hood.

Wiile we recognize that sone of our imediate
nei ghbor m ght be concerned about inconvenience in finding on the
street parking, we believe that such encunbernents, if any, wll
be m nimal. Overall, the new La dinica building will be an
asset to the neighborhood. The inprovenent that La Cinica wll
bring to the nei ghborhood and the need for those services in that
community will far outweigh any encunbernents regardi ng parking.

In order to save time, we are now going to depart
fromthe test of the statenents submtted to you, and allow Dr.
Peter Shield, the Chairman of the Board for La Cdinica del
Puebl o, to highlight several key points contained in the bal ance
of our statenent, and to say a few words about La dinica, and
our need for this variance.

DR SH ELDS: In the interest of tine, | won't
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speak for nore than a couple of minutes, but [

CHAI RPERSON (Rl FFI'S:  Cood

DR SHI ELDS: Yeah. On behalf of our Board, 1'd
like to thank you for the work that you do. It's 0- La dinica
is a very inportant part of the community. The staff and
volunteers offer lots of free services to wuninsured D C
residents, and has been doing it since 1983. W are heavily
supported by the D.C. governnent, the local foundation comrunity,
and | ocal residents.

Qur clinic itself has been quite handi capped i n our
ability to provide the vitally needed services because of quality
and quantity of space. And just as inportant, | don't think it's
sufficiently enphasized in the statenent we subnmitted, but our
bui I ding has been sold, and we have been given notice that we
need to vacate by the fall. The lease is not renewable, and if
we're not out, our rent goes up 150 percent, so we have a nunber
of reasons why we need to nove, and do this as quickly as
possi bl e. So we're here because of the parking spaces that are
needed for an operation such as our's.

Qur clinic is open to patients during nornal
busi ness hours, except for a clinic on Tuesday nights, and a
small clinic on Saturday in the nornings. And this tinme of
traffic for patients really speaks to the inpact, if any, to the
| ocal nei ghbor hood.

It should be realized that we're noving only just

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

80

over about two blocks, two and a half blocks. W tried hard to
find a better building, but we could not. None of the buildings
in the neighborhood that we |ooked at would have the sufficient
parking that would allow us to nmeet the requirenents. |It's just
the nature of the area. And while we do expect that there will
be growh in the nunmber of clients we can serve when we nove to
the new building, we think that's well balanced by our conm t nment
with the ANC and the |ocal community to have off-site parking for
our staff. This we currently have. The witten testinmony we
gave to you says we're negotiating. W've now finished the
negotiations with two sites, and so | think that's an inportant
part.

As you know, we first nmde this agreenent for the
off-site parking conmm tnent when we were first here to the Board,
when we first got the variance several years ago, and so [- and
that seemed to have satisfied the requirenents and the needs of
everyone, and we were quite happy to do that.

W're asking again that you approve this
application, and also do it the way it was done last tine, which
was quickly, in about two weeks after the decision. W have this
very tight tineline stipulated to us by the Departrment of
Comunity Housing and Devel oprent. There's lot of, as Dr.
Ranbgoza nmentioned, pre-construction things that we have to
satisfy before we can actually get the $900,000 from the city.

And if we blow this, then we're going to be back to where we were
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bef ore, except worse, because we have to nove out of our building
without any other sites. So again, | want to thank you for your
time, and the three of us will be glad to answer any questions
that you m ght have

CHAI RPERSON GRI FFI S: G eat . | appreciate that.
And I'm not sure if | mssed it, but can you just say for the
record your nane and your address.

DR SH ELDS: Sorry. No, you didn't mss it.
Peter Shields. M address is 4719 Butterworth Place, NW, D.C

CHAl RPERSON GRIFFI'S:  Ckay. Thank you. And were
you going to speak al so?

MR COBHAM No, |I'mnot going to speak

CHAI RPERSON GRI FFI 'S Ckay.

MR COBHAM But if you want nme to identify nyself
[''m Enrique Cobham of 611 Allison Street, N E., Washington, D. C

I'mthe Chief Adm nistrator

CHAl RPERSON GRIFFI'S:  Chief Administrator.

MR COBHAM  Yes.

CHAI RPERSON (RI FFI S: Excel | ent. Ckay. A couple
of quick questions then. I think the Board is aware, and it is
in the witten submissions that you are on Irving Street right
now, if I'mnot mstaken, noving to the 15" Street location. The
adj acency of all the public transportation is clearly marked out,
and | think we've seen enough applications in the area.

This is an existing building that doesn't provide
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interns of the site and | ot coverage, the anount of parking that
is requested or required rather. Can you give ne specifics? |
know in the past you were in negotiation with Colunbia Heights
Village Apartnents, and also the Unity Health Care, Inc. for off-
site parking. Do you know (- you have signed agreenents now?
And can you just tell me is that the same | ocations, and then the
nunbers of parKki ng?

DR SH ELDS: VW do have, and correct ne if
anything is wong, we do have the signed agreenents from both of
those sites. The way the agreenments now stand is we're required
to have 30 sites. W have witten fromboth of them as of today
10 sites from each, so that totals 20, with an agreenent from
them as spaces turn over, we wll get those spaces, so by the
time we're ready to nove in, we should have those avail abl e.

CHAI RPERSON GRI FFI'S:  kay. And so those 20 spaces
ri ght now are dedi cated for your use.

MR ROVAGCZA:  Yes.

CHAI RPERSON GRIFFI'S:  kay. And then (- and you're
anticipating as 10 nmore becone available at either site, or it
doesn't really nmatter which one, but you'll be getting those. |Is
there a time linmt on the agreenent?

And let me just state for the record that |'m going
to ask you for you to submt those agreements, but just for our
specific clarification.

MR  COBHAM No, there's tine limts on those
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agr eenent s.

CHAI RPERSON GRIFFIS: kay. Is (- howis it agreed
upon then? You just are [- it's at vyour disposal to keep
renew ng?

MR COBHAM  Yeah. Basi cally, they have given us
letters stating that they have the space reserved for us.

CHAI RPERSON GRI FFI' S Unh- huh.

MR COBHAM  And that as spaces becone avail abl e,
they will give us additional space up to the 30. It's the
conbi nati on because it's two sides.

CHAI RPERSON GRIFFI'S:  Yeah. No, | understand that.

My concern is this letter in a year, if they get a better offer,
are they taking your parking spaces away? Do you have any
i nsurance of that?

MR COBHAM  Well, there's no insurance, but if we
need to then have fornmal agreements, | guess we can pursue having
formal agreenents. But the process was that once we had the
di scussion with the ANC -

CHAI RPERSON GRI FFI S: R ght.

MR COBHAM [- the first time around.

CHAI RPERSON GRI FFI'S: R ght.

MR COBHAM That they wanted us to just have these
type of agreenents so that they could be assured that we will
have parking spaces. They did not require contracts or the like

at the tine, so we would just continue in the same vein that we
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did the first tine around. But we won't have any objections to
trying to get formal agreenents with them

DR SH ELDS: O course, the nature of the
comunity is that they could always in a year or tw years from
now, whatever contract |length we have, at sone point in tinme they
may want to do sonething else with that property, in which case
we're obligated to then find other parking in the nei ghborhood.

CHAI RPERSON GRI FFI S: Ri ght. I think ny point
would go to, just for clarity on everyone's sake, | would think
you'd want sonething nore substantial than just these letters so
you can rely on it. And frankly, if it goes in as a condition,

or even a part of a deliberation on our approval of an order, it

will be incunbent on you to nmaintain these, and it nay nmake it
nmore difficult if (- well, projecting out, if you don't have
them and you have to start looking for them | mean, that area

is obviously getting nore and nore parking problens every day.
Al right. That being said, any other questions at this point
fromthe Board?

COW SSIONER M TTEN: | just had one question.

CHAI RPERSON GRI FFI'S:  Yeah.

COW SSI ONER M TTEN:  Your use of the building as a
clinic is by special exception, and there's no reference in the
record here that you' ve gone through that process. Have you, in
fact, gone through the special exception process for a clinic in

R-5-B.
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DR SH ELDS: W have pro bono attorneys here from
Hogan and Hartson, and it's unfortunately Greek to ne. Sorry.

COW SSI ONER M TTEN.  Ckay.

MR VON SALTZEN Let ne address that. I'm Eric
Von Saltzen from Hogan and Hartson. The nedical clinic itself is
an of-right use in this zone.

COW SSI ONER M TTEN:  How so?

MR VON SALTZEN. But the parking requires (- but
we can't neet the parking requirenent.

COW SSIONER M TTEN: | just (- | don't want to get
off track, but I do want to make sure that they have the required
aut hori zations. Wt | |looked at, and | may be in error in terns
of where |'m looking in the ordinance, under 359.1, which is
health care facilities in R5. "Health care facilities for 16 to
300 persons, not including residents, supervisors, or staff and
their famlies, shall be permtted in an RR5 District if approved
by the Board of Zoning Adjustment."

MR VON SALTZEN | honestly, M. Mtten, cannot
remenber now since this was not an issue that | had anticipated
com ng up today [

COWMM SSI ONER M TTEN.  Ri ght .

MR VON SALTZEN But we did look into this three
years ago, and concluded that this operation is an of-right use
other than the parking requirenment. And we're certainly not here

asking you to do anything other than that, but |I'm satisfied that
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we have that covered.

COW SSIONER M TTEN: Al right. | nean, sonetines
what's put before us is not necessarily the whole picture.

MR VON SALTZEN R ght.

COW SSIONER M TTEN: | just want to nake sure that
we don't overl ook sonething that is necessary, so if we could get
some clarification for the record (-

MR VON SALTZEN.  Sure.

COW SSIONER M TTEN: (- that, in fact, either this
is matter of right, because sonehow it's comng in on the heels
of the previous use, which I know was non-conforming in the zone,
as well, or whether -

MR VON SALTZEN Ms. Mtten (-

COW SSI ONER M TTEN: [- there's been a special
exception granted.

CHAI RPERSON GRI FFI S: I think 359 is what we're
looking at. Can you turn to 330.5(f)? 330.5 is, "The follow ng
uses shall be permtted as nmatter of right in R4 District. (F)
indi cates hospital, sanitarium or clinic for humans."” I think
this is an excellent point to bring up, and we may be able to
solve this right now.

COW SSI ONER M TTEN: | can't say that | know
what's the difference between a clinic and health care facility,
but clinic is defined, and naybe that's where we are. dinic is,

"A building or part of a building which menbers of the nedical or
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dental professions are associated for the purpose of conducting a
joint practice of the professions. Each clinic shall contain the
di agnostic center and in addition, nay contain research,
educational, mnor surgical or treatnment facilities, provided
that all the facilities are linmted to the treatnent and care of
out-patients." Does that describe what you all do?

DR SH ELDS: Exactly.

COW SSI ONER M TTEN.  Ckay.

DR SH ELDS: And if |'m correct, our Certificate
of Need is sonething along that sane | anguage where [I-

COW SSIONER M TTEN:  Ckay. So that's what it is.

I was just in the wong [

CHAl RPERSON GRIFFI'S:  Ckay. No, and | think it's
excellent to bring that up. I've just turned to health care
facility which falls under community based residential facility,
and I'mnot sure if |I'mseeing all the definitions, having just
paged to this but, "Facility that meets definition four, and is
licensed as a skilled care facility for internediate nursing care
facility under the health <care facilities, and comunity
resi dents regul ations."

COW SSI ONER M TTEN:  The di stinction nmay be clinic
is exclusively out-patient, whereas health care facility has a
sort of staying over conponent.

CHAl RPERSON GRI FFI S Yeah. | think going [

finding under comunity based, it seems to have sone sort of
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residential conmponent. dearly, there's no residential conponent

in La dinica. |s that correct?
DR SH ELDS: That's correct.

CHAl RPERSON GRI FFI S: Ckay.

COW SSI ONER M TTEN.  Thanks. Just checki ng.

CHAl RPERSON (Rl FFI S: I think we've averted that

one. I's everyone confortable with that? Ms. Mtten, you're

confortabl e?

COW SSI ONER M TTEN.  Ch, yes.

CHAI RPERSON  GRI FFI S: How about Cor por ation
Counsel ?

MB. SANSONE: | think that's correct, M. Chairman,
it'saclinic. It's a matter of right.

CHAI RPERSON GRIFFI'S: Good. | like it when we can

bring our own surprises and solve them Ckay.

Then noving on, is there any other

this time? Ckay. Let's nmove to Ofice of Planning.

testinmony at

M5. THOVAS: Good norning, M. Chairman, Menbers of

the Board. |'m Karen Thonmas of OP's report, and we would like to

stand on the record at this tinme. Thank you.

CHAl RPERSON (Rl FFI'S:  Fabul ous, and |

t hat . You know, | think I just want to take [-

do appreciate

make a note of

the Ofice of Planning, and | assune the Applicant got a copy of

the Ofice of Planning report. |Is that correct?

MR VON SALTZEN I looked at
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yest er day.

CHAI RPERSON GRI FFI 'S Ckay.

MR VON SALTZEN  Yes.

CHAI RPERSON GRIFFIS:  Oh, okay. But attached to it
is also the previous order, and some previous material. Aso, |

was pleased to see that La dinica's work, probably part of the
past application of surveying the facility and the staff in terns
of parking, and getting an assessnent of how people came and got
to work, and stayed, and then in terns of the Applicant, as we've
had testinmony, in terms of the clients, where they're coning
from I think that's an inportant aspect of giving a full
picture on any application, but certainly this one in terns of
par ki ng requirenents.

Does the Board have any question of Ofice of
Pl anning, or their analysis and report?

VI CE CHAl RPERSON RENSHAW  Yes.

CHAI RPERSON CGRI FFI' S: Yes.

VI CE CHAI RPERSON RENSHAW M. Chairman, 1'd like
to inquire of the Ofice of Planning, on page 2, for instance,
you use percentages. Wiere it says in the last paragraph, "OP
notes that 29 percent of the clinic's clients walk to the current
facility. Metro, which would serve approxinmately 41 of the
facility's clientele." And | wondered if you could plug sone
nunbers in for the clientele, and that also relates to the staff

use of Metro, and the drivers, the staff who are drivers. There

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

90

was sone information in the record dating back to 1999 when you
did a survey. |1'd like you to bring -- the Ofice of Planning or
the Applicant to bring those nunbers up to date so that we would
have it in our record, please.

CHAI RPERSON GRIFFI'S:  Actually, if we go to (- and
['Il let the Applicant answer this if this isn't correct, but
attached in terns of nunbers, there is also their parking survey,
indicates that the filed percentages were based on questions
asked to La dinica staff only, a total of 23 staff menbers were
part of that survey.

VI CE CHAI RPERSON RENSHAW  Unh- huh. But | thought
that there were 38 staff nenbers, and what do the others [- you
know, do they drive? Do they take Metro? So | think it would be
good to have it in our record as to what is the staff conplenment
at this time, and what have you done to encourage nore use on
Metro than driving?

DR SH ELDS: Ckay.

CHAl RPERSON GRI FFI'S:  Go ahead.

DR SH ELDS: No, | was just going to mnake the
point that we have no reason to think that things are changed
NOW. In fact, with the Mtro it's likely gotten better. W
don't have those parking spaces now. W only have three spaces
available, so again, we don't think there's going to be nuch of
an inpact, but we could certainly update those nunbers for the

Staff.
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Asking the patients, which is what we did |ast
time, is nore effort. If you want us to do that, we could
certainly do that, but that's a whole other level of inquiry.

CHAI RPERSON GRIFFIS: Wl l, is there any indication
that your clients are changing in |location, geography, draw,
denogr aphi cs?

MR ROVAGXXA: Yes, they are constantly moving the
whol e community to different wards, or the nmetropolitan area. W
try to invite them to use nore public transportation and the
Met r o. It's two block from La dinica, one block now for the
currently size we have. Constantly the community, they are
nmoving. They come (- Washington is a central |ocation, but they
nove for the (- in the Metropolitan area, but they conme here for
the public transportation the nost patient.

DR SHI ELDS: People move into the |1ocal
nei ghborhood as many people are noving out. | nmean, we're not
seeing Latinos locally increase or decrease in the nunbers in the
| ocal nei ghbor hood.

MR ROVAGZA: No, we see the sane nunber.

VI CE CHAl RPERSON RENSHAW  But those who are noving
away from the area continue to return to La dinica for nedica
treatment ?

MR ROMAGZA: For nedical treatnent, that right

VI CE CHAI RPERSON RENSHAW So that nmeans your

client base is expanding.
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MR ROMAGZA: Yeah, in sone way expanding. And we
can nmaintain the sane nunber. |In the last two year, we continue
t he sane nunber of popul ati on and service.

VI CE CHAI RPERSON RENSHAW Do you have any
indication that those who have noved out of the area, but come

back to you for treatnent are driving or using the Metro? Do you

have any [-

MR ROMAGZA: They are using public transportation
or Metro. W have - in the sane block we have the Metro
St ati on.

DR SH ELDS: To provide you with accurate data, of
course we'd have to do that survey. But anecdotally, what

happens is that people who nove out of the nei ghborhood, usually
up into the suburbs, if they can't afford cars, they usually are
nore likely to be local insureds, seeking health care in a |ocal
area. The ones that have to cone back to us are the ones that
are really taking that long trip, and they're comng by public
transportation.

VI CE CHAl RPERSON RENSHAW  All right. Can you give
us sonme background then on your staff nunbers right at this
poi nt ?

MR COBHAM Vell, the total staff and there's
about 40 enpl oyees right now fromthe last tine, we basically (-
the conposition of the break, we haven't done (- like | said, we

haven't done a current survey, but the estimation of who drives
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and who uses nmss transportation, we estinmate about nmaybe 20, 30

percent of the enployees might drive, but we haven't done an

actual survey. And that's just anecdotally from general
conversati ons. A good anount of the enployees do live in the
comunity also, so that kind of like is a wash from the prior
survey. But we haven't had any indication that we have a

significantly larger proportion of the enployees driving now that
were not driving before.

VI CE CHAl RPERSON RENSHAW  And your 40 people are
both full-tinme and part-time, or do you have additional people
part-time?

MR COBHAM No, the 40 includes part-tine and
full-time, but nost of them are full-tine. There's about 5
enpl oyees of that 40 that may be part-tine.

VI CE CHAI RPERSON RENSHAW All right. Thank you.

CHAI RPERSON GRI FFI S: And the other piece to M.
Renshaw s question was in the previous order there was a (- well,
it's not listed as a direct condition, but certainly it's part of
the order, that the clinic would establish an incentive program
to encourage Metro use, Metro Rail. Was that [-

MR ROVAGIZA: We haven't established that at this
tine yet, but as part of our - we have a whole series of
additional things that we want to put in place prior to noving,
or at the time that we nove to the new facility.

CHAI RPERSON GRI FFI'S: Ckay.
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MR ROVAGZA And that whole process. Ve
investigated it a little bit, but we were not able to inplenent
anyt hi ng.

CHAI RPERSON GRI FFI S: Ckay. Wul d you have any
opposition if this becane a condition of the order, that we
actual ly had that incentive program submtted after the order was
out as part of the conditions of keeping the order viable?

MR ROVAGOZA: No.

CHAI RPERSON GRIFFI'S: Ckay. And then we nay even
want to have - well, there it is. W can get to that. Ckay.
Any other questions the Board have? (kay. WE appreciate the
Ofice of Planning report, and again, all the attendant
information that they provided on that. Transportati on and DPW
had no objection to the application. The exhibit was nunber 32.
Does that need a waiver? | believe it does need a waiver, as it
was not tinely filed, so let us (- if there's opposition, to
speak to that. If not, I'Il take that as a consensus, and we'll
accept the Transportation letter.

Exhi bit Nunmber 30, which | believe was handed to me
today, and perhaps others had it earlier, but it is a letter from
Council Menber G aham who is GCouncil Menber of Ward One, and
this letter is in support of La dinica s reapplication for a
parki ng variance on the property 2831 15. He strongly encourages
and endorses the approval of the application.

W also have a letter from Council Menber Katanya,
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Council Menber At Large. He indicates that, "It is difficult to
overstate the vital service La dinica del Pueblo provides to the
district residents, and the new location will allow them not only
to continue, but to expand the exenplary work done in the
clinic." dearly, is in support of the application.

That's all the government reports, | have outside
of the ANC Has anyone seen any others? Then let's go to the
ANC report. Do you have that in front of you, M. Renshaw?

VI CE CHAI RPERSON RENSHAW M. Chairman, the ANC
report that |'ve got is dated February 18", 2002. It references
an application nunber that has been scratched out. It states [J-
it's signed by denn Ml cher, the Chairman.

CHAI RPERSON GRI FFI 'S Ckay.

VI CE CHAI RPERSON RENSHAW And it states that, "On
January 10", 2002, at which a quorum seven nenbers required of
el even nenbers, were present. The nenbers of ANC 1-B voted
unani mously to support the application of La dinica del Pueblo
for a renewal of the zoning variance for the nunmber of parking
spaces required for 2831 15" Street, N W The ANC previously
considered this application, and entered into a voluntary
agreenment, whereby La dinica agreed to nmake efforts to |ease
off-site parking spaces for its staff and volunteers, and to
encourage the use of public transportation by staff volunteers
and patients. The Anc was infornmed that all efforts toward these

goal s have been net. No nenber of the comunity appeared to
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express concern at the January 10" neeting, and we understand
that the site has only four parking spaces, while zoning
regul ations would require 38. And the ANC hopes that it wll

give - the BZA will give it great weight, and that it asks for

approval . "

CHAlI RPERSON QRI FFI S: Thank you. I's anyone here
involved in this application to testify, either in favor, in
support? Ch, | did say in favor or support? How about that?

How about opposition? Anyone at all that wants to say anything
on this application?

[''m sorry. Actually, what | was looking at is a
previous order that the Board, and | don't know if anyone was
sitting that is now (- Ms. Renshaw was, perhaps, that residents
actually (- that petitions were subnmitted in opposition to this.

DR SH ELDS: That was before the agreenent for

parking in the nei ghborhood was obt ai ned.

CHAI RPERSON GRI FFI S: | see. Ckay. And that's
wel | pointed out. Qoviously, we don't have any opposition to
this application, which is actually a stand-alone, and | think
that is everything that we have. d osing statenents?

DR SH ELDS: W would like to, of course, thank
you for your tine, and we hope that you can do a bench decision
now so that we can continue on with our grant process with the
city.

CHAl RPERSON GRIFFI'S:  Very well. | would nove that
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we approve Application 16864, La dinica del Pueblo, for the
variance from the off-street parking requirenments serving the
medical clinic at premises 2831 15" Street, NNW It would be for
a variance from if nmy math is correct, fromthe 38 required, a
variance of 33, because five are available on site. | would make
that notion that would include the conditions that the off-site
[- that maintenance of off-site parking agreenents for 30 spaces
be upheld for the life of the order, and we would ask for the
subm ssion of docunentation of that agreenent or contracts as
they are established.

Yeah. | would - there it is. I would also
condition ny nmotion wth the requirenent that the «clinic
establish an incentive programto encourage enployees' use of the
Metro Rail, and | think that's innocuous enough, but | think
establishing a program that then could be nonitored and
i mpl enented only serves the community and the clinic well. And
that is all | would have, and ask for a second.

MEMBER ETHERLY: Seconded, M. Chair.

CHAI RPERSON GRI FFI'S:  Thank you, M. Etherly. Any
di scussion? Let ne just speak quickly to it. | think it is
clear that the existing condition that causes the requirenent for
this variance is the fact that it's an existing building, that
only provides |imted parking.

The building, although it wasn't directly spoken

to, it was inferred in sone of the subnissions in the past
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orders, is unique as | would characterize it as an institutional
building, and fits the use, and is appropriate for the use of
this clinic. However, in its siting, and the lot siting as
talked to, as an older neighborhood with existing buildings,
doesn't have large areas of surface parking, or the availability
of parking. | do not believe that this would, in any way, deter
the zoning plan or map, and would leave it at that.

VI CE CHAl RPERSON RENSHAW M. Chai r man.

CHAI RPERSON GRI FFI'S:  Yeah.

VI CE CHAl RPERSON RENSHAW  Not to have this as a
condition, but I would like to just suggest to the Applicant that
you revise your parking survey, your transportation survey for
your staff so that you can keep tabs on whether or not they are
driving or using the Mtro, and are conplying with the Mtro
program that we are putting as part of the condition. And it
always serves you well to keep these nunbers updated, just in
case we see you again

DR SH ELDS: Then after we nove in, we need to do
the survey and subnit those nunmbers to you, or do you want that
now, and after we nove in?

VI CE CHAl RPERSON RENSHAW  When you nove in

DR SH ELDS: Under st ood.

CHAl RPERSON GRIFFI'S:  The record is not being kept
open on this, if that's clear. I think what M. Renshaw is

saying is that part of (- in fact, part of your incentive program
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may be whatever, a bi-annual survey of wuse, and | think that
woul d be appropriate. And | think what she's also indirectly
saying is if there was any sort of opposition, and sonmehow this
actual ly came back for whatever reason, it would be well served
for La Cinica to have that docunentation. But nore inportantly,
just the pure inplenmentation of it | think would be inportant.
Q her discussion? Questions? Seeing none, then | would ask all
those in favor, signify by saying aye.
(Vote.)

CHAI RPERSON GRI FFI'S:  And opposed? Very well then.
Thank you all very much.

MR VON SALTZEN M. Chair, just one point for
clarification.

CHAl RPERSON GRIFFI'S:  Yes. Sure.

MR VON SALTZEN On the condition relating to
mai ntai ning the 30 parking space off-site.

CHAI RPERSON CGRI FFI' S: Yes.

MR VON SALTZEN: The agreenent with the ANC has a
mechanismin it whereby if circunstances change, we can negotiate
a change in that nunber of spaces with the ANC I's that
incorporated in the condition that the Board is inposing, or if
that happens, do we have to conme back to the Board?

COW SSIONER M TTEN M. Giffis, if | could.

CHAI RPERSON GRI FFI'S:  Yeah.

COW SSI ONER M TTEN: The previous order did not
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condi tion (-

CHAI RPERSON (RI FFI'S: | know.
COW SSIONER - M TTEN - the approval on
mai ntai ning the 30 spaces. It acknow edged the agreement wth

the ANC, and | would be in favor of taking the sane posture as
had been taken in the past, which is acknow edgi ng the agreenent
with the ANC, which would allow the flexibility to (- in the
event that they had a very successful program notivating staff
to take Metro or use public transportation, they shouldn't also
be required to naintain these spaces indefinitely, because then
it's a double burden for them If they're required to encourage
to do that, to use public transportation, and then when they do,
oh, by the way, you still have to have parking spaces avail abl e
for them

CHAI RPERSON GRI FFI S: Vell, that's an interesting
point. The flip side of that in the argunent is there would be
no enforcenment mechani sm If it actually became a huge problem
that you had large cars parking, and people dropping off, and it
becane a very large issue, then we would be relying on the ANC s
ability to sonehow deal with that, or enforce it. | don't know
Both have great nerit.

VI CE CHAI RPERSON RENSHAW Did we put a time limt
on this also, M. Chairman?

CHAI RPERSON GRIFFIS:  No. Al right. Previously,

in the previous order it was stated -
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VI CE CHAl RPERSON RENSHAW | don't see a tine.

CHAI RPERSON GRIFFIS: It was stated that, "In order
to create traffic inpact, the Applicant should be encouraged to
provide off-street parking in the Colunbia Heights neighborhood

The Applicant and Advisory Neighborhood entered into an
agreenment to provide 30 off-street parking spaces to be used by
staff and volunteers of the clinic to supplement the five."

Ms. Mtten, do you want a condition that the order
i ncludes the upholding of the ANGC 1B agreenent between the ANC
and La dinica? Does that suffice, and let them deal with what
agreement that is?

COW SSIONER M TTEN:  If we could do that. | don't
know that we can do that, but that they would abide by the terns
of their agreement with the ANC That's probably within our
purview to do, and it allows the flexibility to have the nunber
of parki ng spaces reduced.

CHAI RPERSON GRIFFI'S:  Ms. Sansone, do you have any
problemw th that?

M5.  SANSONE: No, M. Chairnman. | suggest you
m ght want to have a notion that clarified the previous notion,
whi ch had conditions, or reconsideration, or some vote that would
clarify what the order is.

CHAl RPERSON GRIFFIS: Okay. And I'msorry. It's
been a long norning. D d we (- yeah, we did already vote on that

motion, so | can't anmend the notion. So indeed it is, we need a
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new notion then. I would nove to anend the previously approved
nmotion to include (- to replace the condition of parking, and
replace it with [anguage close this; and that would be that the
Applicant and the Advisory Nei ghborhood Comm ssion enter into an
agreenent to provide the 30 off-street parking spaces that would
be used by La dinica staff and volunteers, and/or as needed,
clients that would be coming to the facility.

VI CE CHAl RPERSON RENSHAW Again, M. Chairman,
should we be requiring or putting a tine limt on this order for
a nunber of years?

CHAI RPERSON (RI FFI S: Vll, let's deal with this
notion first, if | could have a second on that, and then we can
get to that issue.

MEMBER ETHERLY: Seconded, M. Chairman.

CHAI RPERSON  GRI FFI S: Thank  you. Any
clarifications or discussion needed on that?

MEMBER LEVY: I'm unclear at this point. I was
nore on the previous notion.

CHAI RPERSON GRI FFI'S: R ght.

MEMBER LEVY: W're requiring them to have an
agreenment with the ANC?

CHAl RPERSON GRI FFI'S:  They have indicated, and part
of the record, and previous order that they have an agreenent
with ANC 1B. That's what the letters that were submtted

previously indicating the nonthly rate, and the nunber of parking
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off-street. So the point is, does our order condition that they
have those and maintain those, or do we allow the flexibility to
say that they nust hold the agreenent that they have for off-site
parking with the ANC?

MEMBER LEVY: Wi ch doesn't specify nunber of
spaces.

CHAl RPERSON GRI FFI'S: Wi ch doesn't.

MEMBER LEVY: So if the ANC shoul d deci de they need
60 spaces -

CHAI RPERSON GRI FFI'S: They woul d have to provide 60

spaces as a condition of the order, so they've got to renain

friends with the ANC. | think Ms. Mtten brings up an excellent
poi nt . It allows them the flexibility. If they see, in fact,
t hey have, you know, a nationally recogni zed public

transportation program for their enployees and their users, and
no parking is required, then they could do away wth it.
Certainly, that's the direction we'd hope you'd go with it.

VI CE CHAI RPERSON RENSHAW  But it would provide a
public forumfor addressing the parking issue, or changes.

CHAI RPERSON GRI FFI'S: R ght.

VI CE CHAlI RPERSON RENSHAW  Because you woul d be at
a public neeting, and allowing neighbors to weigh-in on the
subj ect, so that woul d be good.

CHAI RPERSON GRI FFI S: Ckay. The notion is before

us. It's seconded. Al those in favor?
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(Vote.)

CHAI RPERSON GRI FFI'S:  And opposed? Ckay. Now, M.
Renshaw wants to bring up the issue of tine.

VI CE CHAI RPERSON RENSHAW  \Whet her or not we put a
time limt on -

CHAI RPERSON GRIFFI'S: | would say not, in that this
is going to the parking, which I don't think is going to change.

W've given a flexibility of change in that. If this was use
if this was anything else, | think then it would be nore
appropriate to have the discussion of tinme period. This | don't
see as appropriate. Qhers have opini on?

COW SSI ONER M TTEN: Vell, | think given that
we've now determined that clinic is a nmatter of right use, and
there's going to be a substantial investnment nmade in the facility
on the part of the Applicant, that to do something that would
thwart them fully utilizing that investnent by saying well cone
back another tine for the variance, which you mght get, or m ght
not get, | don't think that's really fair.

CHAI RPERSON GRIFFIS:  Right. And | think it mght
actual ly inpede, not knowi ng the specifics, but inpede sone of
the financing involved in this -

CHAl RPERSON GRI FFI S: - if we had any sort of
maj or time requirenent.

VI CE CHAI RPERSON RENSHAW It was not a notion. It

was just a question to the Board.
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CHAl RPERSON &Rl FFI S: And | think it's an
appropriate one to bring up for discussion, but now that we've
had that, anything else? Good. Then we thank you very much.
Have a pl easant afternoon.

DR SH ELDS: Thank you very much

CHAI RPERSON GRIFFI'S:  And let us nove directly into
the next case. W're going to let the next Applicant set up.
VW're going to take five mnutes, and we will be right back.

(Of the record)

CHAI RPERSON  GRI FFI S: Ckay. Lucky enough ny
m crophone isn't working so you don't get to hear me speak.
Let's call the next case.

V5. BAI LEY: Application Nunber 16867 of Bradley
Runyan, pursuant to 11 DCVR 3104.1, for a special exception to
construct a roof deck on a single-famly dwelling under Section
223, not neeting the |ot occupancy, Section 403 of requirenents,
and a special exception allowing relief from the penthouse
setback provisions under Subsection 411.11, t hat Section
400. 7(b) . The property is located in the DuPont Grcle COverlay
District, and it's zoned R-5-B. And it's at 1317 21% Street,
N. W, Square 97, Lot 60. Please stand to take the oath.

(Wtnesses sworn.)

MB. BAI LEY: M. Chairman, there is a prelimnary

matter, and clarification is needed concerning whether the

pent house setback requirement is a variance or a special
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excepti on.

CHAI RPERSON GRI FFI S: Wow. Today is the day for
this. Ckay. If I'm not mstaken, the Applicant actually [-
wel |, does the Applicant want to speak to that briefly?

MR SM TH: M. Chairman, ny name is Janes F.
Smith, speaking on behalf of the Applicant.

CHAI RPERSON GRI FFI'S: Yeah.

MR SMTH M. Nero had called us and told us that
the case should be considered to be a special exception, and that
they made an in-house change on the filing slightly. And | said,
"Fi ne, whatever you want to hear it as."

CHAI RPERSON  GRI FFI S; Ckay. Because you had
actually submtted an application for a variance. I's that
correct?

MR SMTH  Correct. Yes.

CHAI RPERSON GRI FFI S: Ckay. Let me also quickly
state before we get too far into this, but I do have famliarity
with M. Smith and M. Permuth, his business, and also M. Runyan
in a professional capacity, but | don't think that will detract
or deter me from being inpartial in this case. And | would
gladly answer any questions for Board Menbers if they have. No
guesti ons. Does the Applicant have any difficulty with nme
continuing on this case? Gkay. Then | wll.

Al right. How do we want to get to the bottom of

this, and how quickly can we get there? Vari ance. W are
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i ndi cati on of why that statenent was nmade to the Applicant?
M5. BAILEY: M. Chair.
CHAI RPERSON GRI FFI' S: Yeah.

M5. BAILEY: M. Nero, we're going to check to

107

an

see

if he's in the office, and maybe he can cone out and give a

ver bal expl anati on.

CHAI RPERSON (RI FFI S: I'"m sorry. Ms. Sansone, if
you have information on this, | didn't nean to preclude you from
talking to it.

M5.  SANSONE: Certainly, M. Chai r man. I think
this is a - this situation comes up frequently because we
normally think of roof structures as all the regulations
involving them being under Section 411. But in fact, the

provisions that go more to height issues are under Section 400,

specifically 400.7, so when you're |ooking at Section 411 to

what types of special exceptions can be granted, the Board

see

has

authority to grant special exception for all aspects of the roof

structure regul ated under Section 411.3 through 411.6.

The provision in 411 relating to the setback

actually up in 411.2, and that cross-references you to 400.7,

is

SO

under [- the special exception from a setback is not authorized

under 411. It's actually getting relief from 400.7, as
Applicant had applied for. And that ends up being a variance.

CHAI RPERSON GRI FFI S: Ckay. And was that
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Applicant's anticipation also in the original application for a
vari ance?

MR SMTH Yes, M. Chairnman. However, we sort of
made our testinony and our thoughts about the special exception
because we were redirected.

CHAI RPERSON GRI FFI'S: R ght.

MR SMTH | think though we can cover it because
it's an historic structure, and because we can't tear the
carriage house down, this is going to be naturally large, so |
think that we can get through the hardship issue wthout any
troubl e.

CHAl RPERSON GRI FFI'S:  Ckay.

MR SMTH M. Chairman, if you'd like, we'll
cover it both ways if we can, with sonme help from the Chair and
any ot her Menbers.

CHAIRPERSON GRIFFIS:  Yeah. No, | think I'd like
to establish which way we're going, and then just set on course.
But |I'm actually just delaying a couple of seconds while M.
Nero maybe puts sonething together if he's (- okay.

| think it's fairly clear. | nean, | don't (- does
the Board have any questions? Quick discussion wth the
Applicant, and that is, this is ny concern. Moving it to a
vari ance without having 100 percent prepared to do that, | have a
little concern if we junp right into it. Govi ously, you know,

representing the owner, that a variance test is harder to prove
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than a special exception. | would say that they would need to be
spoken to. You've alluded to well, this is historic, so that may
go to sorme of the piece of it. | would hope that there would be

nore el aboration and substance in other issues attendant to the
test for the variance, so let me run it by you here as a sinple
opti on.

e, we could prioritize this on next week's
schedule in order to give you an additional week to prepare for a
variance test, and go with it that way. Ch, | know we've got a
tight schedule, but I'mjust throwing this out there, because |
think it's fairly clear that we're looking at a variance and
speci al exception, which neans you're naking a variance case,
because if you nmake that <case, then the special exception
essentially follows. So if you want to take two seconds while
they're also discussing, take two seconds to look at that. I
think it's well worth having that discussed, or at |east having
it as an option.

OGherwise, | think we're ready (- | mean, we're
ready to proceed with it, and we can hear it.

M5. HCKS: | would like to nake a comment on the
use of Section 400.7, and Section 411. In the years that |'ve
worked with the Zoning Administrator's Ofice, restructures were
always witten up as special exceptions, and that's because of
one building. And that in Aiver T. Carr Building on 7" Street,

N. W I had witten up a nmeno asking for variances, and the
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attorneys cane in from a law firm talked to the Zoning
Admini strator, who at that tine was M. Boatner, and the meno had
to be rewitten for a special exception, and that was on area
request . It was setback, a setback issue, and that's why |
t hought this should be -

CHAI RPERSON GRIFFI'S: Was it in the same zone?

M5. H CKS: It was in a commercial zone, not a
residential zone, that's why | thought like it should be heard
as a special exception, even on the area request.

COW SSIONER M TTEN.  Well, | nean, if | can just
throw this in, because Ms. Sansone is otherw se engaged. |If you
|l ook at 411.11, it says, "The Board shall be enpowered to approve
the location, design, and nunber”, and |'m just reiterating what
she said earlier, "and all other aspects of such structure
regul ated under 411.3 through 411.6." And the reference to 400.7
is in 411.2, so it's not within the framework for the Board's
discretion as a special exception, which is what at |east the
position was, why it kicks up to a variance test.

CHAI RPERSON GRIFFI'S: Ckay. I think we have sone
clarity, and | think we [

(Of the record)

CHAl RPERSON GRI FFI S: [- variance in this case.
First of all, Ms. Hcks, there's two things with it, but | think
nost inportantly in the commercial zone under the same (- under

411.2, a conmercial zone would not kick you into a variance, as
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400.7 does. I'mnot sure why it would nake a difference in terns
of commercial or residential, but clearly the regulations are
indicating that that's what it is, so the question then cones are
you prepared to proceed today for a variance?

MR SMTH If think if O- | think we're prepared
to proceed if the Staff and the Menbers can bear with us. And we
mght need a little help on sone clarifications, | know And a
couple of ny other cases, M. Renshaw has been extrenely hel pful
in clarifying some of the thoughts to get us through this, but |
think that since ny Applicants are - one is a |lawer, one is an
architect, and they took the tine off to cone in, that | think I
can get through it okay.

CHAl RPERSON GRIFFI'S:  Ckay. Let me nmake al so one
nore further clarification. M. Nero has indicated and has
pointed nme to Exhibit MNunber 11, which is the nmeno, and it
actually is fairly clearly stated in that Subsection 400.7(b) is
not a special exception, so if there was m scomuni cation, we can
certainly understand that, but | think the record shows that this
is proceeding, and should proceed correctly as a variance. So
that being said, | would not rely heavily on us assisting in the
case, because that would not be appropriate for us to indicate
that the Board Menbers, or any Board Menbers would assist you in
clarifying or nmaking a case in any respect.

| can that we're a friendly bunch though, so we

will certainly not nmake it harder for you, but it is your burden
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to nake that, and that's enough said for that. So if you're
prepared to go forward, | think we can proceed. And you are
pr epar ed.

MR SMTH Yes, sir.

CHAI RPERSON GRI FFI 'S Ckay.

MR SMTH  Ready?

CHAI RPERSON GRIFFI'S:  It's all you.

MR SM TH CGood norning, M. Chairman, and

di stingui shed Menbers of the Board of Zoning Adjustnent. For the

record, ny name is Janes F. Smith, and | live at 6 Logan G rcle,
N. W, Washington, D.C. 1'm here today as a zoning consultant to
present a roof deck and stair penthouse case to you. 1'd like to

present the presentation team

I'mfirst of all here with M. Bradl ey Runyan, who
is the (- one of the two owners of the property at 1317 21°
Street. I'm also here with M. Steve Nelson, who is a partner
with the Applicant, and is also a resident, and also the
architect that designed the roof structure. And, of course, to
ny left-hand side is - and she sits on ny left on purpose, |
think, because | couldn't do these cases w thout her, is dadys
H cks, who is also a zoning consultant.

M. Chairman, for the record, we note that the
Ofice of Planning and Advi sory Nei ghborhood Comm ssion, as well
as adjacent property owners to the left and right of the

Applicant's property all concur that this special exception, and
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now t hi s variance case, has passed their nuster.

In addition, we note for the record that the
H storic Preservation Review Board, through Staff Person Steve
Col cott has approved this project addition as a walk-through
application. He did not require the sinple deck case and speci al
exception case, and roof penthouse variance case be referred to
the Hstoric Preservation Review Board, and he declined the
requirement that we file the case as it was a sinple wal k-through
case since it wasn't visible from 21% Street. And we have
submtted a copy of the application for the record that shows M.
Col cott's signature on the DCRA sign-off page.

Therefore, in an effort of saving time, M.
Chairman, we respectfully request your indulgence for a few
mnutes as we briefly present our case. W think that we can get
through the case in light of the - we're going to try for 15
m nutes, naybe 20 minutes now that we've got to prove an extra
amount here.

As an opening statenent, | just want to say that
the property at 1317 21" Street, NW is a single-fanmly
residence, and is zoned R-5-B. The street conplexion consists of
nostly two and three-story single-famly, occasionally sone two-
famly, and a few condonmi nium conversion projects, but it's
basically a three-story R5-B, or an R4 type zoning area of
singl e-fam |y occupanci es.

1317 21" Street is a single-fanily house,
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consisting of a basenent and two floors. And so, the property
lies also within the DuPont Grcle Hstoric District, and as
such, is subject to D.C. Law 2-144 for H storic Review And we
just wanted to note for the record that the property has again
been through the ANC, and through the Hstoric Preservation
Division, and through the neighbors, and they all concur that
it's an appropriate addition to nake.

My first witnesses are the Applicants, M. Bradley
Runyan and Steve Nel son. M. Runyan was going to speak to the
ci rcunstances which led to the purchase of the property, and the
circunmstances which led to the Applicant's desire to add a roof
stair penthouse and roof bal cony. And M. Nelson, who designed
the balcony and the roof structure will speak to the features of
t hem

MR RUNYAN: I'"m Bradl ey Runyan. I live at 1317
21" Street. W bought the house approximately four years ago.
And as you can see, the garden in the back is heavily shaded.
This is one of those weed treesal areas, | think they're called
and there's a Magnolia here, and a Holly here, so the garden is
very shaded. I'm a gardener. | wanted nore sun. | want ed
another dinmension to the garden, so | was anticipating hot/dry
garden up there so | could plant plants that got a lot of sun.
And another reason | wanted it is because | like the sun, and |
wanted some time in the sun. And that allowed Steve and | to

have sone sunning up there. And that's all | have to say. Thank
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you.

MR NELSON: Ckay. Steve Nelson, 1317 21* Street.
If I may just wal k you through the design briefly.

CHAl RPERSON (R FFI S: Yeah. And | think the
pertinent point of it is, obviously, the setback of the enclosure
for the circular stair. And if you can give us dinensions on
bot h sides, that would be the best.

MR NELSON Ri ght. Anot her reason for the roof
deck was that we [-

CHAI RPERSON  GRI FFI S: Hold on just a second.
Technically, | just need you on the record, which neans a m ke
needs to be near you at sone point, so if we can [- you can
probably pick that up.

COW SSI ONER M TTEN: W have the hand-held if he
wants to (-

CHAI RPERSON GRIFFI'S:  Ch, is it hand-hel d?

MR NELSON:  Is that on?

CHAI RPERSON GRIFFI'S:  There it is.

MR NELSON: VW enclosed a sun room or a sunmer
sleeping roomin the upstairs. This is the rear of the basenent
of the house, and that was a screen room back here. The screens
felt apart, and we needed nore interior space, so that's another
reason for going ahead with this. And then we wanted to then
repl ace sone outdoor space if at all possible.

The idea was that to come up on a spiral stair from
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bel ow, up to a roof deck, and the setbacks are restricted in that
from the back elevation of the house, there's about three and a
half feet. And then from one side we're down to about six feet.
The other side is in conpliance, so that is the setback
restriction.

CHAI RPERSON GRIFFI'S:  And what's the height of the
encl osur e?

MR NELSON  The whol e encl osure overall (- this is
a section through the roof. The front on 21% Street is an attic
area with windows as you can see in the photo up here. And the
actual height is approximately 8 feet above the roof I|ine, but
it's still within, or belowthe front ridge on 21% Street.

Visibility was not a concern so nmuch in that we did
have the front to obscure any possible sight line to that, and
the setback well from 21" Street towards the rear of the house
allowed us to obscure any view whatsoever, as you night see in
this photograph here. There is no chance of seeing it from the
front.

Fromthe rear we have these large trees. This view
is from the northeast, and it shows the dense Mgnolia and our
nei ghbor's yard. And this view here fromthe southeast shows the
other tree that Bradley referred to earlier. And they provide a
| ot of shade, and obscure any view to the deck area. These shots
taken in winter show how you may see sonething up there. The

deck is designed for our own personal use. It's quite small, and

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

117

it's not intended for any purposes of entertaining, so it's
really - it's not going to be used so nuch in the winter as it
will in the sumrer, when it's obscured by the trees.

The deck itself just occupies one small part of the
roof area, and it has sone accommbdation provision for planters

Any questions on the design?

CHAI RPERSON  GRI FFI S: No. And actually, it's
probably not - well, | wouldn't walk us too far into the design
because that's not part of our purview, but let's speak directly
to the fact of how could you nake that enclosure of that circular
stair conpliant with its setback? Am || correct, you said one is
conform ng on one side.

MR NELSON:  Correct.

CHAl RPERSON GRI FFI S: So the setback is at |east
eight feet. |Is that correct?

MR NELSON: Yes.

CHAI RPERSON GRI FFI S: Could you put that in the
center of this property, and have both sides conforni ng?

MR NELSON No. I"'m sorry, the configuration
bel ow, and you can see, there's one re-elevation here. This part
of the house pushes right back to the extrenmity. These both [
both these roons were porches so they sort of recess in, so the
structure of the house actually is along this line. This is
built-out masonry, and it's recessed for this zone here, so [

and there's a door accessing out, so there would really be no way
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to get through the rear structural wall, which is this line here
for the original house, which is beyond (- the porch is built out
beyond t hat .

CHAI RPERSON GRI FFI'S: R ght.

MR NELSON  And still have access to that room
have a plan in the back if | need to pull that out to show the
[ ower |evel.

CHAI RPERSON (R FFI S: Ckay. But it's basically
your testimony that in order to access that roof level, that's
the placement within a matter of a little bit of flexibility (-

MR NELSON: That's correct.

CHAl RPERSON GRIFFIS: - that's the only placenment
that that stair could actually be.

MR NELSON That's correct. There are structura
wal I s here and about here, and a door access |eading out to that
area bel ow.

CHAI RPERSON GRI FFI S: Ckay. And you' ve indicated
that from the roof line where that enclosure starts - yeah, if
you're |looking at that section, and you're actually |ooking at
the I owest point of the roof of the small enclosure, that's where
you're nmeasuring fromto get the eight feet height.

MR NELSON: Yes. Correct.

CHAl RPERSON GRI FFI S: I'd like to ask Corporation
Counsel if that is, in fact, a correct way to neasure the height

of that enclosure, because if we go to neasuring the building, or
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the height of building in definition, we would look to the
vertical distance neasured from the level of the curb opposite
the mddle of the front of the building to the highest point of
the roof or parapet. | would think that there [- could not there
be an argunent that the neasurenent of the height of that
building is the front, the highest point of the pent roof which
is in the front, which would alnost align from that section
visual ly the sanme hei ght?

MR NELSON: It shows here actually, the roof ridge
beyond is actually [

CHAI RPERSON GRI FFI S: Therefore, is that actually
above eight feet, and requiring a setback above the roof line, or
is the roof line [- is that actual penthouse, or the stair
enclosure part of the height of the existing envelope of the
building? If we go to 411.2, it actually indicates that, "Wen
| ocated below at the sanme roof level with or above the top story
of any building or structure, penthouses shall be subject to
provi sions", and that's where we go to 400.7. This is not - |
woul d say, not above the [- anyway, it's an interesting point.

COW SSI ONER M TTEN: The definition, if you're
interested, of top story, if that helps because it's (- isn't it
the roof of the top story that you read? The definition of top
story is, "The uppernost portion of any building or structure
that is used for purposes other than housing for nechanical

equi prent, or elevator, or stairway penthouses. The term "top
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story" shall exclude architectural", | believe it's supposed to
say "enbel lishnments."

CHAl RPERSON GRIFFIS:  Right. But [

COW SSIONER M TTEN:.  So it's a question of what is
that, the part at the front.

CHAI RPERSON GRIFFIS:  Wth the pent (- yeah, the [}
woul d you characterize that as a pent roof? How would you [-

MR NELSON Attic space with its own window, so it
i s useable.

CHAI RPERSON GRIFFI'S: | nean, that's useable story.

COW SSI ONER M TTEN:  Ckay. So then you mght be
right.

CHAI RPERSON  GRI FFI S: W'll wait for a quick
Cor por ation Counsel opinion on that.

M5. SANSONE: Well, M. Chairman, you can (- it can
be sorted out and determined that no relief is needed, or | guess
the safer thing mght be to allow themto have the variance to -
in the event it is required. | guess it depends on how confident
the Board is in the interpretation that one is not required.

CHAl RPERSON GRIFFI'S: Ckay. Thank you. Wy don't
we proceed with this, and get all the information together, and
then we'll see where we lead the Board. kay.

MR RUNYAN: | apologize, but | have to excuse
nysel f.

CHAI RPERSON (RI FFI'S:  Unh- huh.
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MR RUNYAN But ny partner will (- who is a co-
owner, and really should be considered a Co-Applicant will be in
ny stead.

CHAI RPERSON  GRI FFI S: Ckay. And you're also
represented, as indicated in the file, by M. Smth.

MR RUNYAN: | apologize. It's an urgent matter.
Thank you.

CHAI RPERSON GRIFFI'S:  kay. Anything further that
you need to present?

MR SMTH Yes. | was going to have d adys present
sone of the zoning issues about this case.

CHAI RPERSON GRIFFIS: kay. Are there nore that we
haven't al ready evi denced?

M5. HCKS: There's not too nuch that | can really
add, other than the fact that the proposed addition is not
detrimental to the [ any adjacent neighbor, cannot be seen
during the summertinme because of existing |andscaping and trees
that are surrounding the top story.

CHAI RPERSON GRI FFI S: R ght.

MB. HICKS: Also, there are reasons that the stairs
ended up being in its position. And one of them is due to
H storic Preservation requirenents. They do not want anything
seen fromthe front of the structure, so this is - this addition
is to the rear. And it can only be seen, if at all, from the

al | ey.
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CHAI RPERSON GRI FFI'S:  (kay. Have to be pretty damm
high to be seen from the front of the building anyway. Cay.
There it is. Anything el se?

VI CE CHAl RPERSON RENSHAW M. Chai rman

CHAI RPERSON GRI FFI' S: Yes.

VI CE CHAl RPERSON RENSHAW I'd just like to
clarify. You're coning here before us concerning the construction
of a roof deck, but the deck |ooks like it's up. |Is it finished?

MR NELSON  No, it's not finished. The contractor
was in the house doing some other works, and enclosing the rear
porch, and he determned that before they enclosed that upper
porch it would be best to get sone nmaterials up there. W were
actually away when he actually began the work, and then it just
cane to our know edge when we cane back that he was proceeding as
we talked about, but it stopped about 30, 50 percent of
constructi on.

VI CE CHAlI RPERSON RENSHAW Al right. So he did (-
your builder did this on his own.

MR NELSON:  Yes.

VI CE CHAl RPERSON RENSHAW  Not understandi ng that
he woul d need to have a permt to do this.

MR NELSON:  That's correct.

VI CE CHAl RPERSON RENSHAW  Ckay.

MR SM TH: That was the story told to ne also

whenever they hired ne, that that happened. And we tried to
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figure out how to put it all together, and subsequently
we filed a building permt application to nake hi mwhol e.
VI CE CHAl RPERSON RENSHAW  Uh- huh.
MR SMTH And then M. Bello said wait a
VI CE CHAl RPERSON RENSHAW  Ckay.

MR NELSON: He's actually built several

123

to that,

m nut e.

of these

decks around the District, and he did not see the issue, and

assured me (-

VI CE CHAI RPERSON RENSHAW  Hasn't |earned by now,

huh?

MR NELSON. Unh-uh.

CHAI RPERSON GRI FFI S: Do you want to provide the

addr esses of those other [- no.

VI CE CHAI RPERSON RENSHAW W'll look into them

You had referenced that your neighbors had no problem

with the

step, but | can't find in ny packet any coments, any letters

fromthe neighbors. Do you have sonething to submt?

MR  SM TH On the building permt application
itself, it's several pages long (- by the way, | put together ny
own building pernit application set of docunents, which is
actually a conplete set. And vyou've probably never seen a

conpl ete application until | turned ny paperwork in.

Two exhibits in the back of that application are

form letters that | generate on ny conputer to (- we

woul d take to an Applicant. Yes, na'am that docunent.
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take to an Applicant's neighbors to sign off. I've seen sone
pretty elaborate permssion letters come from neighbors, and it
seens like they put in all kinds of things, like they need new
kitchen sinks, and they want this thing and that thing done, so |
nade a very sinple letter for building permtting purposes.

CHAI RPERSON CGRIFFI'S:  Bottomline, do you have them
from t he nei ghbors?

MR SMTH Yes, they're there.

MR NELSON: In fact, our one neighbor was here
earlier. He had to leave. He was here to support it.

CHAI RPERSON GRI FFI S: Ckay.

MR NELSON And we have another letter from a
di fferent nei ghbor, which | have not subnitted yet.

CHAl RPERSON  GRI FFI S And you don't have any
letters of opposition.

MR NELSON: No, that's correct.

CHAl RPERSON GRI FFI'S:  And we have the ANC.

MR NELSON: Correct.

VI CE CHAl RPERSON RENSHAW M. Chairman, it's just
that the letters that have been referenced, one of them you
cannot read the signature, so perhaps you would give us [

MR SMTH Let ne see if | can get a better copy.

VI CE CHAl RPERSON RENSHAW It is the owner for 1319
21" Street, NW

MR NELSON: That woul d be Robert Fink. He was
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here earlier.

VI CE CHAl RPERSON RENSHAW  Robert Fink. Thank you.
But Robert Fink has signed one, but they're 1319 and 1315. He
signed for 1315.

MR NELSON That woul d be Robert Peacock.

VI CE CHAl RPERSON RENSHAW  Robert Peacock. Ckay.

COW SSIONER M TTEN: M. Chairman, | know it would
be helpful for ne at this point, even though I think we've heard
sone testinony on the subject, is if we could have a clearly
articulated argunent in favor of the Applicants neeting their
burden for the three prong test for the variance.

CHAI RPERSON  GRI FFI S: You want that from the
Appl i cant ?

COW SSI ONER M TTEN:  Yes.

CHAI RPERSON GRI FFI'S:  Ch, okay.

CHAI RPERSON GRIFFIS:  Well, | would think that (-
why don't we proceed, go through the O fice of Planning report,
other attendant infornmation, and return to them and have them
prepare that for closing, unless there's other testinony that
they want to give right now |Is that sufficient?

COW SSIONER M TTEN.  As long as we get it in the
record. That's what |'minterested in.

CHAl RPERSON GRIFFI'S:  No. And we absolutely wll.
So let us proceed then to Ofice of Planning report, and we are

oh, indeed, graced by an Ofice of Planning representative.
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MR WARD: Good afternoon, M. Chair, and Menbers
of the Board. I'"'m John Wod, Ofice of Planning. And as you
will note, the Ofice of Planning's report was done in ternms of
it's been a special exception.

CHAI RPERSON GRI FFI' S: Yes.

MR WARD: Al though we believe the Applicant can
make the higher test.

CHAI RPERSON (RI FFI S: Ckay.

MR WARD: W, too, would like to hear that.

CHAI RPERSON GRIFFI'S:  If they need it. Right?

MR WARD: Sorry about that.

CHAI RPERSON GRIFFI'S: (kay. Are there other issues
that you want to highlight? Do you want to stand on the record
of your report?

MR WARD: "Il stand on the record on the report
as subnitted.

CHAl RPERSON GRIFFI'S:  That's fabul ous, and | think
that's appropriate. But | nust say again, it's a conplinmentary
report in going through all of the issues, especially for the
i ssues involved with Section 223, but also the photographs that
are incorporated within the body of the report.

Does the Applicant have any questions of Ofice of
Pl anni ng? |'massum ng you have this meno.

MR SMTH Yes, we have his meno, and it was

el oquent, sir. W love it.
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CHAI RPERSON GRIFFI'S:  That's no question. However,
we'll take the coment. Board Menbers, any questions of COfice
of Pl anni ng? Ckay.

Very well. Let us go to the ANC-2B, which is
Exhi bit 20. It also recommends approval, and M. Renshaw, do
you have it?

VI CE CHAI RPERSON RENSHAW  Yes, M. Chairman. The
letter is dated April 15", 2002 from Advisory Neighborhood
Commission 2B, and it's signed by Vince MCone, the Chairperson.
He states that, "At its public neeting on April the 10", 2002,
ANC- 2B considered this Application 16867, with seven of the seven
Commi ssioners in attendance, a quorum at a duly called public
neeti ng. They passed a notion unaninously that the ANC is
supporting BZA Application 16867 for what they say is a special
exception to construct a roof deck not neeting the |ot occupancy,
and special exception allowing relief from the penthouse setback
requirements in an R-5-B Zone." And, of course, it is not
stated, but | am sure Vince MCone wants the great weight to
which the ANCis entitled.

CHAI RPERSON GRIFFIS: And | think we can grant it.

I have no other Ilist of governnent reports, or any other
submissions at this tine. I can be corrected. And | ooking at
the hearing room not seeing anyone else here, |'m assunming that
no one is here to testify in support or opposition. I n which

case, we can turn to the Applicant for closings, unless Boards
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have other additional questions. And, of course, wth the
direction of Ms. Mtten, and | think the entire Board, you can
summari ze the test for the variance at this time

MR SMTH In sumary, the Ofice - we've heard
testi nony. The Ofice of Planning, and the ANC, and sone
nei ghbors all agree, and Steve Colcott, as evidenced by his
signature on the building permt application further agrees with
the way that this particular structure and addition for a roof
deck has been desi gned.

There is a test under 3103.2 for variances, and
['I'l quote the chapter as set forth in D.C Code, "Where by
reason of exceptional narrowness, shallowness, or shape of a
specific piece of property at the tinme of the original adoption
of the regul ations, or by reason of the exceptional topographica
conditions, or other extraordinary exceptional situation or
condition of a specific piece of property, the strict application
of any regulation adopted would result in peculiar and
exceptional practical difficulties to, or exceptional undue
hardshi p upon the owner of the property, to authorize upon an
appeal relating to the property a variance from the strict
application as to relieve the difficulties or hardship."

W would like to point out that we think that we
neet this test in a couple of different ways. In the first way,
the location of the roof penthouse toward the front of the

building, if it could not be set back one to one and kept at a

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

129

| ow enough profile to not be seen fromthe street, would not be
allowed by Hstoric Preservation; in which case, we have a
hardshi p because of the overlying H storic Preservation Overlay,
and the prohibition of seeing such things fromroof tops

Traditionally, |'ve done several cases before this
body, and |'ve also done several permts dealing with Hstoric
Preservation. Mst of the tine, the Applicant doesn't get to the
point that we arrive at the Board of Zoning Adjustment because we
figure out that we're going to nove the darned roof penthouse
back, and we can't see it fromthe street. |In those situations
we don't necessarily have a small footprint of a house

In addition, we have a situation where the house is
built out, and it's not a large footprint of a house. And the
only place that was avail able because of the stair hall and the
side of the house when you go in the front door, and the bedroons
and the bathroom that constitute the second floor, don't allow
the intrusion of a spiral staircase to occur. So in that case we
had, by the design of the building, which is historic, we were
forced to result to putting the roof penthouse on the back of the
house where a forner sun porch, or | think they used to call them
sl eepi ng porches before air conditioning, was |ocated.

| worked with M. Nelson on the original permt
application to actually bring down the penthouse structure to be
only eight feet tall. The original design was actually sort of a

shed, or a dog house type dormer, that natches the dorners on the
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front of the property as shown in the photograph. And while it
was an interesting design, it wasn't a level roof, and it tended
to make the structure a little bit tall, and we were concerned
that we mght be able to see it from across the street if we
woul d have put that type structure, so we've been sort of self-
mtigating in that by making the structure as | ow as we coul d.

If you notice on the floor plan, the roof penthouse
has been designed to be mninmally (- have a mnimal height
because nost of the tinme you would have a roof penthouse that
woul d exist directly onto the deck at the deck level. But if you
notice in the top drawing, if you notice in this particular
situation we have one, two, three, four, so we have to go up siXx
risers in terns of the pitch of the roof from the floor of the
stair penthouse to get to the deck. And the reason for that is
we couldn't get the penthouse to be |ow enough and exit on the
sane plane, so we had to push it down. So this takes ne back to
t he hardship issues.

W covered the two hardship issues.

Now it says that, "Provided that relief can be
granted without substantial detrinent to the public good, and
wi thout substantially inpairing the intent, purpose and integrity
of the zone plan as involved in the zoning regul ati ons and nap. "

| think that this case sort of speaks for itself
in that if the Applicant was granted the right to do a roof deck

and had to nmake sone reasonabl e accomodation to get to it, that
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we [- and by the testinmony that's been presented today from the
ANC, from sonme support letters fromthe neighbors, and fromthe
very nice report fromthe Ofice of Planning, that we don't feel
that we're conmtting any public harm And certainly, the zone
map and plan will not be affected by the presence of a roof deck
that's basically invisible for seven nonths out of the year when
the trees are in bloomand they' Il actually be using the deck, so
we would urge the Menbers of the Board of Zoning Adjustment to
see through this, and hopefully give us a permssion to continue
on with this construction activity. And if you be so - if
you're so inclined to grant us this relief, that we would ask it
to be a summary order so we can get this deck in use before next
fall.

CHAl RPERSON GRIFFI'S: Good.  Thank you very nmuch,
M. Smith. Questions of the Applicant?

COW SSI ONER M TTEN: I have a question, M.
Chai r man. IN speaking about the fact that there is not a large
footprint to the house, and so the stair could not be placed
interior and so forth, what you (- what | didn't hear you speak
directly to, and if you need nore time to think about this, we'd
certainly probably considering accommodati ng giving you nore tine
to consider it; which is, howis that an unusual or extraordinary
condition that gives rise to this need? It's not just that (-
well, that is a condition. It's not just that that's a

ci rcunst ance. It has to be an unusual circunstance. O herwi se,
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nmany ot her people who share that circunstance would cone down and
expect the sane relief fromthis Board.

CHAIRPERSON GRIFFIS:  Isn't it, in fact, spoken to
in the regul ati ons as exceptional circunstance?

COW SSI ONER M TTEN.  Yes, exceptional .

CHAI RPERSON CRI FFI S: So exceptional is somewhat

di fferent than unique.

COW SSIONER M TTEN. | didn't say unique. | said
“unusual . "

CHAI RPERSON R FFI S: Ckay. O unusual, which
woul d go to uniqueness, but exceptional - could not you say that

based on the fact that the width of this particular property does
not allow you to place that stair anywhere left and right in
order to have a proper setback?

COW SSI ONER M TTEN: Vel l, that presupposes that
you are sonehow conpelled, because of circunstances, to even
create the deck and the stair in the first place, so what we need
to have nore discussion on is how would (- if you are precluded
from buil ding the deck and the stair by the ordi nance, unless you
are given the relief, how is that (- how does that create a
practical difficulty?

MR SMTH  Ckay. There's two reasons. The first
one is, the house was built in 1921 and it was probably
conform ng then. | don't know if it was conformng or not, but

the Ofice of Planning report told us that it was conform ng at
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that tine. And since the zoning regulations were adopted, it's
no | onger conform ng.

The second aspect is, is that the (- fromwhat |1've
seen of the zoning regulations, having the ability to put up to
an eighteen and a half foot high roof penthouse structure, it
presunes a lot configuration, like an apartment or other than a
single-famly house that would nornally have a lot that's wider,
and would be able to be wde enough to accommobdate a roof
pent house.

W have designed a mini num sized penthouse because
the Building Code requires that we have a 26 inch mninmum tread
for our spiral staircase. By the tine you add two 26s, because
they have to pass each other, that's 52 inches. And then we have
to add three inches for the pipe, and three inches on each side
for clearance, plus sone sidewalls to go around the spiral
staircase. W end up with five foot six inches. Taking an eight
foot high roof penthouse and putting it as a setback of eight
feet, we could not neet the side yard restrictions because of the
narrowness of the lot, so we think that that nakes it a unique
har dshi p, because the lot is too narrow to accomodate a roof
pent house, no natter where, if it's in the front of the house or
the back of the house. So if we argue that we were going to
apply for sonme reason to put in a roof penthouse, we would
probably have to visit you at any rate, because the height

required to be able to have headroom to get out would make the
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pent house so tall, that it would have to be violating one side or

the other. Even if we noved it to one side of the building, or

right in the mddle, as we've shown,

of the width, or the other

side, we would instantly have to be here.

CHAl RPERSON (Rl FFI S:

probably what |'m heari

ng from M.

| guess the additional -

Mtten saying is, the

additional information that needs to be stated is that it's a

presunption by the owner
utilize their roof.

MR SM TH:

that it i

That's corr

CHAI RPERSON (Rl FFI S:

utilize the roof, they have to get

there, they have to put t

s their

ect.

inherent right to

And therefore, in order to

t here.

And in order to get

his stair and enclose it. And that is

then what runs into the difficulty with the renovations.

MR SMTH That's correct. 1'd also like to point
out for the record that the penthouse is an access point. It's
not |iveable space. | don't know too nany people that would

stand in a spiral staircase.

CHAI RPERSON (Rl FFI S:

That doesn't matter for us.

| don't (- | nmean, | don't see that as any [-

MR SMTH

CHAl RPERSON (Rl FFI S:

That isn't a relevant point.

COW SSI ONER M TTEN:

Just

- point.

if

what M. Giffis is trying to explain what

is, he did not explain

your case
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articulate what | was sayi ng.

What |I'm saying is the hardship nust be the
hardship that is <created if the Applicant is denied the
opportunity to build this roof deck.

MR SMTH | see. Kkay.

COW SSIONER M TTEN:  Not how hard it is to design
it any other way. GCkay?

MR SMTH | got it.

CHAI RPERSON GRI FFI S: Wll, and | think it goes
back to the point that there was testinony too, and | believe the
owner that had to | eave was indicating just in terms of their own
use of the property, and in terns of the existing shading of the
trees, and his anticipated use for gardening, and Iight
requi rements, that the wuse of the roof was the obviously
appropriate place for it. You can add to that, if you need

COW SSIONER M TTEN:  And we need to remenber, this
needs to be an exceptional condition, not a condition that well
hey, here's a property owner who wants to do, you know, sone
specific thing on their property, so they want this. And it has
to be sonmething that's unusual, or exceptional. Not per haps
uni que, but certainly not the norm so what we need to have put
in the record is how this property is unusual, and how (- and
what hardship will be created for - as a result of denying, you
know, sonebody the use of their roof. And it's not a hardship to

this particular person. This is a hardship that would be
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considered a hardship across the board. You know, if this was an
egress stair that was required and you wouldn't acconmodate it,
then that would be [- you know, that's clearly required, so we've
not quite attained the full burden yet, if you can speak to it
And as | said, | think if you need nore tine to consider it, we
would certainly leave the record open, if that's the way you'd
like to approach it. If you want to keep trying to dig into it
t oday.

MR WARD: | just wanted to nention that there are
several other structures in the block with roof deck additions
Matter of fact, one's even got a swi nm ng pool in the backyard.

COW SSIONER M TTEN.  Are they | egal ?

MR WARD:  Yes.

COW SSI ONER M TTEN: Wre they done by the sane
contractor?

MR WARD: No, | would -

CHAl RPERSON  GRI FFI S: Vell, speaking to the
legality of it, did they get any sort of zoning relief?

MR WARD: | didn't check the record on that.

CHAI RPERSON  GRI FFI S: How do you know they're
legal ? They're there. They're existing.

MR WARD: They're there.

CHAl RPERSON GRIFFI'S:  Okay. And | cringe sonetines
when we hear that because - well, there's a lot of reasons why,

but nonet hel ess, that doesn't have anything to do with what we're
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doi ng necessarily. I guess we could be brought there, but |
don't think we are.

MR NELSON  May | ask a question?

CHAl RPERSON GRIFFI'S: O cour se

MR NELSON. Is it possible that the stair woul d be
considered as an egress stair in any way? I mean, nore than
another - be an additional neans out of the second floor to the
roof? | nean, | was actually honme on 9/11 and | did go to ny
roof. | did want to go up and see what | could see, and it is an
issue where | think it's inmportant that we are aware of what's
happeni ng all around us. And having better access to one's roof
is acritical part of that.

COMM SSI ONER - M TTEN: Did you (- did | just
understand you to say that you went fromthe second floor of your
house to the roof, directly to the roof?

MR NELSON:  That's correct. W had a hatch with
an access | adder to the roof.

COW SSIONER M TTEN.  Ch, | see. So that woul dn't
be -

MR NELSON Mbst houses do have sone neans of
getting to the roof but [

COW SSI ONER M TTEN.  Ckay.

MR NELSON:  Yeah.

COW SSI ONER M TTEN: You kind of make it [- you

don't want to do that all the tine.
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MR NELSON: That's rather a hardship. The |adder
has to cone from the garage and up through the house to access
the roof.

COW SSI ONER M TTEN:  Ckay. Just wanted to see if

there was sone alternative.

CHAI RPERSON GRIFFIS: | think that's an interesting
point that you bring out. |'m not sure you want to be burdened
with making that an actual egress stair. First of all - well,

I''mnot convinced that you need that at this point.

| think Ms. Mtten is bringing up a point. o

course, l've just lost ny point toit. Ch, well, let me just say
(- first of all, just to reiterate sone of the record, what |I'm
hearing from the testinmony is, first of all, the exceptional
circunstances that are (- oh, Ms. Mtten, and | think validly,

takes a position that one's desire to utilize parts of one's
property do not necessarily go directly to the requirenent for
the wvariance or relief. And | think she and | differ
phi l osophically on that, in that |'m not sure what brings one to
the point of doing a zoning analysis if there isn't some sort of

desire or wanting in order to get yourself there. Wiuether that's

articulated or not, | think that's a larger discussion and
argunent, perhaps, that we need to undertake. But | do not [
especially for (- also for residential applications, | think that

there needs to be an understanding by the BZA in order to

understand the areas that are trying to be utilized, and why they
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mght be utilized, as opposed to (1 and |'ve used the anal ogy
before - of a downtown |arge commercial office building, someone
saying that they want to add two additional stories in order to
make nore noney. I think that that is not the same burden or
argunent that is simlar to a residential asking to utilize an
ani mated roof for sunshine, and for open space, and not asking
their neighbors, or actually cutting down all their trees on
their own property in order to bring that sunlight in.

So that being said, do you want to speak to what
Ms. Mtten (- have you organi zed other thoughts, or do you want
me to continue ranbling?

MR SM TH Vll, M. Chairman, we were sort of
relying on Order Nunber 946, which is the case (- the changed
Subsection 223. And | wanted to read part of the Zoning O der
into the record. "Thus, many" [CO- this is fromthe page 2 of the
O ficial Notice.

“Many honeowners who woul d ot herwi se be eligible to
seek special exception relief under Section 223, but who have a
non-conformng dwelling or flat, nust also seek variance relief
from Section 201.3", which we are doing. "A significant nunber
of homes in the District were built prior to the adoption of the
zoning regul ations, and are non-conforning. The necessity of a
variance from Section 201.3 for non-conformng one-famly
dwel lings and flats undermnes the Zoning Commission's intent in

adopting 223, which was to relieve homeowners of the difficult
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burden inposed by the variance test, and to nake the Board of
Zoni ng Adj ust nent proceedi ngs nore efficient.

So while the instant case of the roof deck doesn't
necessarily provide an instant burden on the Applicant, | think
it was in the spirit that we put this case together after we were
especially directed by M. Nero, was that we were sort of falling
under that unbrella where, you know, we [- a homeowner can't
necessarily show in all cases that they have a difficult test to
nerit, especially in the case of roof decks.

And | recall back whenever | was around when this
particul ar clause was adopted in the zoning regulations, and if |
recall, it was for such cases as roof decks that this was
appropriate for. Unfortunately, we don't have a way to get to
the roof unless we do have this roof deck to be able to use the
roof structure.

COW SSIONER M TTEN.  If | could just speak to M.
Smith's comrent about the recent zoning order. The Zoni ng
Conmi ssi on recogni zed that there was this additional handicap for
properties that were already non-conform ng, and we accommobdated
that through the recent zoning to bring it under 223, or to allow
the special exception test, as opposed to the variance test. But
we specifically did not do that for roof structures, so that's
why (- you know, that's why we're still in the variance node
here. Notwi thstanding what you said, that doesn't really help to

neet your burden. And, you know, maybe the other Board Menbers
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[- maybe I'mthe only one who's troubled. Muybe the other Board
Menbers are not equally troubled and so, you know, we could find
out whether we need [- whether we can nove ahead or not. | don't
want to suggest that |I'm speaking for everyone.

MEMBER LEVY: M. Chair.

CHAl RPERSON GRI FFI'S:  Yeah, M. Levy.

MEMBER LEVY: | guess what | need clarified at this
point, we spent all this time talking about special exception
versus variance. There are actually two neasures of relief
requested, or sought in this case. The need for variance is
specifically related to the structure of the stair penthouse, and
not the deck. Is that correct?

CHAI RPERSON GRI FFI'S:  That's ny understandi ng, yes.

MEMBER LEVY: In which case, | would have to
respectfully disagree with Ms. Mtten because she's |ooking for a

vari ance test to be denonstrated for the deck itself, which falls

under 223.

CHAI RPERSON GRI FFI'S: R ght.

MEMBER LEVY: So | think that 0O- | nean, if that's
clear. | think [

COW SSI ONER M TTEN:  But | get your point, but the
fact is, is that if you say okay, well just forget the stair,
then you're left with a deck that you can't get to, so it really
is about the deck. | take your point, but it really is about [

the penthouse is the neans to get to a thing, and it seens to be
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the only neans to get to the deck, so it really becones about the
deck, unless there's some alternative.

MEMBER LEVY: Vel |, | guess  [- | mean,
theoretically, they could continue to use the roof hatch and a
|adder to get to the deck, that we mght approve under 223,
because | think that the Applicant has done a nuch better job
outlining the test for a variance for the penthouse, the stair
pent house itself, if we were to look at the deck as a 223, as a
speci al exception.

COW SSIONER M TTEN:  So that you woul d maybe think
of it sequentially as saying well, if you approve the deck, then
the hardshi p becones you have a deck that you can't get to. I's
that what you're saying, M. Levy?

MEMBER LEVY: | guess theoretically that's what |'m
sayi ng. I just [O- | wunderstand your point, and | think the
difference is that the deck itself shouldn't have to meet the
variance test. | think otherw se, that what you're saying nakes
perfect sense. But to require the Applicant to prove that
there's a need for the deck under the three prong test for the
variance | think naybe doesn't apply in this case.

COW SSIONER M TTEN. I'mwith you. | understand.

CHAI RPERSON GRI FFI S: Ri ght. And | think that's
wel | (- absolutely well articulated. And | think if you go then
to look at this different, which is what | was [- or was

assum ng, but we start to look at the exceptional situation. I
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think that has been spoken to strongly enough that we can nove
ahead with this. And that is, one, with the historic overlay,
obvi ously the placenent has to be out of site fromthe front of
the building, and is being oriented toward the rear. The ot her
is the size of the lot, that does not allow conformng setbacks
on one side. One side wll always be non-conforming, and
therefore, need relief. And then if you take it from the back,
well the historic is somewhat regulating that, not to mention not
piercing the original structure of the building which we've seen
as sonetimes a requirenent and condition, or a concern of
H storical, although not evidenced in this specific case.

COW SSIONER M TTEN: Wl |, |'msatisfied based on
M. Levy's reconfiguration of the problem before us, that |'m
ready to nove ahead.

CHAI RPERSON GRIFFIS:  Geat. Ckay.

COW SSI ONER M TTEN: And | appreciate the
conversation that has taken pl ace.

CHAI RPERSON CRI FFI S: Yeah, ne too. Al right.
Any other questions of the Applicant? I mean that with al
sincerity. The (- all right. Then I'mgoing to do - first (-
well, let ne nove approval of Application 16867 of R Bradley
Runyan, and that is for the special exception to construct a roof
deck at this single-famly under 223, which does not neet the |ot
occupancy requirement, and also for a variance allowing relief

for the penthouse setback provisions under 411, and al so 400.7 at
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prem ses 1317 21% Street, N W

COW SSI ONER M TTEN.  Second.

CHAlI RPERSON (Rl FFI S: Thank you, M. Mtten, for
the second. | think we've spoken to the test, and really fleshed
this out.

Let me just say that ny notion is with the (- ny
understanding and ny belief that this is for an abundance of
caution because | think, in fact, this can be argued. In fact
perhaps even nore successfully, although this looks like it wll
be successfully, nore successfully that no relief was needed at
all for the penthouse structure based on the establishment of the
bui | ding height, which would be from the front to the curb the
mddle of the face - the prinmary face of the building to the
hi ghest point of the roof or penthouse, and that would establish
-

COW SSIONER M TTEN: You had that nenorized. |'m
i npressed.

CHAIRPERSON GRIFFIS: R ght. That woul d establish

it's below, in fact, or wthin the building height on the

envel ope.

MEMBER LEVY: M. Chair, if | could, | don't
personally agree with that interpretation, but | do think that
the Applicant has nmet their burden of proof, and so I'll be

voting in favor of the notion.

CHAl RPERSON (R FFI S: Anyone el se? Any ot her
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di scussi on needed? Therefore, | would ask all those in favor of
the notion please signify by saying aye.
(Vote.)
CHAI RPERSON GRI FFI'S: And opposed? ©Ch, gosh.
VI CE CHAl RPERSON RENSHAW  It's tinme for |unch.

CHAI RPERSON GRIFFI'S: Wl |, then.

MEMBER ETHERLY: | second that.
CHAI RPERSON  GRI FFI S: Yeah. W absolutely
appreci ate your patience. You can see that we try and get

through cases as quickly as possible, but obviously, a lot of
them need attention to the detail, and that's what we do, so we
appreci ate your hbeing able to stay later. W will then with this
make (- actually, let's record the vote on this.

M5, BAI LEY: The notion was nmade by M. Giffis.

Ms. Mtten second. Ms. Renshaw, M. Levy, M. FEherly in
agreenent. The vote is 5-0-0. |Issuance of a summary order, M.
Chai r man?

CHAI RPERSON GRIFFI'S: | believe there was a request
by the Applicant for a summary order. |s that correct?

MR SMTH Yes, sir.

CHAI RPERSON GRIFFI'S:  Ckay. Then yes, | would say
sunmary order.

COW SSI ONER M TTEN: And we should say that we
appreci ate you conplying with the zoning ordinance in getting a

permt to build your deck.
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CHAI RPERSON GRI FFI'S:  Cnh, yeah.

COW SSI ONER M TTEN: W appl aud t hat .

CHAl RPERSON GRIFFI'S:  Absolutely, and coming in on
your own volition, and not being dragged in.

MR SMTH. Thanks to the Board for hel ping us.

CHAI RPERSON GRI FFI S: W only reiterated what was
said. Have a great and pleasant day, and this will then concl ude
the norni ng session of May 14, 2002.

(Of the record 1:58 - 2:54 p.m)

CHAI RPERSON (RI FFI S: In the alternative, | wll
slide over and be friendly with M. Etherly. Cross exanination
of witnesses is permtted by the Applicant or parties. The ANC
within which the property is located is automatically a party in
t he case.

The record will be closed at the conclusion of each
case, except for any naterial specifically requested by the
Boar d. And, of course, we wll make it absolutely clear what
specifically is requested, and when it shall be submtted to the
Ofice of Zoning. After the record is closed, no other further
information will be accepted by the Board.

The Sunshine Act requires that the public hearing
on each case be held in the open and before the public. The
Board nmay, consistent wth its rules of procedure and the
Sunshi ne Act, enter Executive Session during or after the Public

Hearing on a case for purposes of reviewing the record, or
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deli berating on the case. A decision of the Board in contested
cases nust be based exclusively on the public record. To avoid
any appearance to the contrary, the Board requests that persons
present not engage Board Menbers in conversations.

Let nme nake a quick statenent right now to have
everyone turn off their cell phones and beepers, and any other
satellite conmmunicating devices. And also, one note of
housekeeping. | would ask that there not be any food or drink in
the hearing room And if you bring in papers or docunents, or

anything of that sort, please take themw th you when you | eave.

Ve will make every effort to conclude the hearing
this afternoon by 6:00. W understand that we are, in fact,
starting a little bit late. If further tine is required, of
course, we wll nake accommodati ons. I will let you know as we
get close to 6:00 whether we will be running over that and into
t he eveni ng.

At this tinme, the Board wll consider any
prelimnary matters. Prelimnary natters are those that relate

to whether a case should or will be heard today, such as, request
for postponenent, continuance or wthdraw, or whether proper and
adequate notice of the hearing has been given. If you are not
prepared to go forward with a case today, or you believe that the
Board should not proceed, now is the tine to raise such a matter.
I will turn to Staff first to see if they have any prelimnary

matters for the Board.
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MB. BAILEY: Yes, M. Chairnan. There is a
prelimnary natter. It concerns the Levine School of Misic.
There is a request for postponenent of that hearing. M. Chris
Collins is in the audience, and we ask that he present that
request at this tine.

CHAI RPERSON GRIFFIS: M. Collins, how are you?

MR COLLINS: Doing well, thank you. For the
record, I"'m Christopher Collins wth Holland and Knight,
representing the Levine School of Miusic in this application. W
have filed a Request for Postponenent by letter dated April 29"
setting forth the reasons for that postponenent. W have been in
const ant di scussi on, comunication wth the nei ghborhood
representatives since Novenber/Decenber of last year, prior to
the application being filed. There have been discussions and
comuni cations, and it was nutually agreed between the Applicant
and a representative group that was convened by the ANC to neet
with the Applicant, that nore tine would be necessary to be able
to reach any agreenent, if such agreement is possible. W are
working earnestly toward that end, and would request a
post ponenent . W did request this early enough not to take
advantage of the Board's agenda. There are other matters on the
agenda today. W' ve asked for July 9"

CHAIl RPERSON GRIFFIS:  And speak to that. Is that
sufficient time, July 9", to acconplish what's (-

MR COLLINS: W believe it is.
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CHAI RPERSON GRI FFI S: Ckay. And you have stated,
and it is clear, that there is no opposition. There's actually
support for this in terns of the continuing conversations that
are goi ng on.

What does our schedul e ook like for July 9?

MBS, BAI LEY: M. Chairman, we can acconmodate the
Applicant at that tine.

CHAI RPERSON GRI FFI'S:  kay. |s anyone else here, a
party in the case, speaking to the Levine notion? kay. Not
seei ng any other, Board Menbers, any concerns? | would then nove
that we reschedule Application 16846, Levine School of Misic,
until July 9, 2002. And let's just deal with that.

COW SSI ONER M TTEN.  Second.

CHAI RPERSON  GRI FFI S: Any discussion on that?
Ckay. Al in favor?

(Vote.)

CHAl RPERSON GRIFFI'S:  Then let us give you a time.

M5. BAILEY: M. Chair, it's in the afternoon.

CHAl RPERSON CGRIFFIS:  Well, there it is. There's
been all sorts of paperwork done already. You're in the
afternoon, first case, 1:00.

MR COLLINS: Thank you very much.

CHAI RPERSON GRI FFI S: Sure. I had to read that
before | toss it away, heh? Ckay. So we are on July 9, "02,

p.m Very well. Let's call the next case in the afternoon.
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V5. BAI LEY: That's all the prelimnary natters
that Staff has. I'mnot sure if there's anyone in the audience
with a prelimnary matter.

MR PARKER  Yes. (Good afternoon. Arthur Parker,
Assi stant Corporation Counsel [-

COW SSI ONER M TTEN: M. Parker, you need to get

on a mke.

CHAI RPERSON GRIFFI'S:  Yeah. M fault.

MR PARKER Again, Arthur Parker, Assistant
Corporation Counsel in the Waste Managenent appeal that's
scheduled at 3:00 this afternoon. I would be naking an oral
request to postpone this nmatter. After sone neetings with sone
of the senior staff in ny office yesterday, | had called M.
Brown, Waste Mnagenent's Counsel, and M. Levine from the

comunity group that has requested party status, and the ANC to
advi se themthat (-

CHAI RPERSON GRI FFI S: Before we get too far into
it, let's just figure out the details here. Are there other
representatives on this case in the afternoon? There are. Ckay.
This is what | want to do. | want to call the first case in the
afternoon. | want to get through the application.

MR PARKER  kay.

CHAl RPERSON GRIFFI'S:  And then we're going to call
you up and deal with this, because | think there's (- this wll

take a little bit of tinme no matter what happens.
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MR PARKER  Yes.

CHAI RPERSON GRI FFI'S:  And so, rather than delay the
case that's before us, | think we can get to that and get
everyone out of here tinely.

MR PARKER  Ckay.

CHAl RPERSON GRI FFI'S:  Perhaps. | don't know.

MR PARKER | wasn't sure when it was appropriate
to bring this up.

CHAI RPERSON GRI FFI S: No. And | appreciate your
bringing it up. And that also saves ne the time of announcing
what our schedule wll be. So if that's not too much of an
i nconveni ence, | suggest that we nove directly on, unless Board
Menbers di sagree, to the WVATA case, 16868.

MR PARKER  Thank you.

CHAI RPERSON GRI FFI S Thanks.

V5. BAI LEY: Application Nunber 16868 of the
Washington Metropolitan Area Transit Authority, pursuant to 11
DCVR 3104.1 and 1906 for a special exception to reduce the
parking requirements from 31 to 12 spaces outside the central
area under Section 2107, and a special exception from the
pedestrian street frontage design requirement under Section 1903,
to allow the construction of a new nixed use as an office and
retail building. It's in the RCG2-A District, at prenmi ses 1290
U Street, NW, Square 274, Lot 133.

Pl ease stand to take the oath.
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(Wtnesses sworn.)
COW SSIONER M TTEN. M. Chai r man.

CHAI RPERSON (RIFFI'S:  Yes, Ms. Mtten.

COW SSI ONER M TTEN: Before you allow the
Applicant to present their case, | would like to put on the
record that | have appraised this site several tines for Metro,

and Metro is a client of mne. And | think |I can be inpartial,
but | would be happy to respond to any objections that anyone
m ght have in terns of ne participating in this case.

CHAI RPERSON GRI FFI S: Board Menbers, questions,
concerns?

VI CE CHAI RPERSON RENSHAW M. Chairman, ny
standard question when recusal matters cone up is to ask the
Board Menber whether he or she has any financial interest in the
proj ect ?

COW SSIONER M TTEN.  In the project? No.

CHAl RPERSON  GRI FFI S: Any ot her guesti ons,
concerns? Does the Applicant have any questions or concerns?

COW SSI ONER M TTEN.  Thank you, M. Chairman.

CHAI RPERSON  GRI FFI S: Is there [- there's no
request for party status in this, so that we can take that for
ot her conments, questions. Al right. Then if there are no
ot her concerns. M. Levy, did you have a comment ?

MEMBER LEVY: | have another prelimnary natter.

CHAI RPERSON GRI FFI'S:  Ckay.
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MEMBER LEVY: There's been witten testinony in
this case provided by a group called, "The Wshington Regional

Networ k for Liveable Communities", and |'m a nenber of the Board

of Directors for that group. I am a newy installed menber of
the Board of Directors. In fact, have not yet attended a board
neeting at all, and so therefore, |'ve had no discussion on this

matter w th Washi ngt on Regi onal Net wor k.

CHAI RPERSON GRIFFI'S:  So you had no connection with
the witing of the letter, or information that went into the
letter?

MEMBER LEVY: No, in fact ny understanding is that
it was on the agenda for last night's board neeting, which |
skipped in order to get ready for the BZA today.

CHAl RPERSON GRIFFI'S:  Cnh, | see. Ckay.

MEMBER LEVY: So I'malready in trouble.

CHAI RPERSON GRI FFI S: Board Menbers, questions of
M. Levy?

VI CE CHAI RPERSON RENSHAW  No, but | have anot her
question for Ms. Mtten.

COW SSIONER M TTEN:  Yes, nm' am

VI CE CHAl RPERSON RENSHAW I n regard to this case,
have you been in any meetings where this case has been di scussed?

COW SSI ONER M TTEN No. In fact, ny appraisal
work predated this specific submssion, and so | had not seen it,

or been aware of it, prior to reading the case file.
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VI CE CHAI RPERSON RENSHAW  Thank you.

CHAI RPERSON GRI FFI S: So her approval to stay on
the case will stand. Applicant have any questions of M. Levy?

M5. G ORDANO No questions. No objections.

CHAI RPERSON GRI FFI'S:  Ckay. Anybody el se? |ssues,
connecti ons? Have you ever been to the Mtro station there?
Ckay. | think we're ready to proceed then.

M5. d ORDANG Thank you very nuch. Thanks for
letting us nove forward. WEre going to take our case a little
bit out of the order that we had planned it, and ask that M.
Knisley, who is the Director of the Departnent of Mental Health
present her testinony first. She has a cabinet neeting to attend
that started at 3. It may be 3 already, so if you will permt us
to proceed with Ms. Knisley first.

CHAl RPERSON (RI FFI'S:  Yes.

M5. KNI SLEY: Thank you, M. Chairman. M nane is
Mart ha Kni sl ey. | reside at 2800 Quebec Street, NW, in
Washi ngton, D.C M/ work address is 77 P Street, NE  That is
the Departnment of Mental Health here in the District.

Thank you for allowing ne to provide testinony in
this afternoon's neeting, and | would like to give you an
overview of the objectives for the Department of Mental Health in
the relocation to this site at 1290 U Street.

CHAI RPERSON GRI FFI S: Can | interrupt you just

briefly?

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

M5. KNI SLEY:  Yes.

CHAl RPERSON  (RI FFI S:

155

Just so the Board can

understand, and that this is being taken out of context, how this

goes to the C-

MS. d ORDANO I
Mental Health will be occupying (-

CHAlI RPERSON (Rl FFI S:
submtted in the record. Ckay.

M5. G ORDANO  (Kay.

CHAlI RPERSON CRI FFI S:
relief that's sought today?

M5. G CRDANO Vel |,
relief is a parking reduction.

CHAl RPERSON (Rl FFI S:

M5, G CRDANO And

apol ogi ze.

The Departnent of

That's clear from what was

But how does that go to the

the (- one of the forns of
Uh- huh.

Ms. Knisley's departnent is

going to be, you know, the occupant of that buil ding.

CHAl RPERSON (Rl FFI S:

Ri ght.

M5. G ORDANG So Ms. Knisley is going to speak

directly to the parking demand, and the parking variance issue.

CHAl RPERSON CRI FFI S:

Ckay. Cay. In order to

acconmopdate, frankly, nore you than us in tinme restraints, if you

want to go right to that. | don't think we need a whole outline,

if that's where you were going in ternms of (-

M5. KNISLEY: No, it's a very brief outline, and it
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CHAI RPERSON GRI FFI S: I will try not to interrupt
agai n.

M5. KNISLEY: Ch, that's quite all right. W are
presently - have an out-patient clinic site at 1536 U Street, so
this is a relocation for us in terns of an out-patient nental
health clinic down to the 1290 U Street |ocation. And the
inportance of that for us is that the building where we're
located is being sold. And as a new Departnent of Mental Health,
the newest departnent in the District of Colunbia comng out of
receivership, it is very inportant for us to establish conmunity
services across the entire district.

This is a mandate for our departnent. It is set
forth in the requirenents for the new departnent. And bei ng
located in this comunity, where we have had (- where we have
been for sonme time, is extrenely inportant to us in providing
comuni ty services.

W have no parking presently at the Pride Building,
where we're | ocated. And a large nunber of our enployees who
cone to that building go out and into the nei ghborhood and find
par ki ng. The clientele who cone to this building, however,
usually use [- either walk to the location, are dropped off at
the location, and that's a very small percentage, or use public
transportation, either bus, or they walk down from the U Street
Metro right now

W serve a largely indigent population, both adults
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and children in our out-patient clinics. People conme to us
because we are the public nmental health system And therefore,
having people conming to our services, do not have their own
autonobiles. This is just not sonething that has happened in the
past. W don't look for that to change in the future, so nearly
100 percent of the clientele who cone to our building actually
use public transportati on or wal k now.

Secondly, we are going forward with our new nental
health system based on requirenents in our new |law, and federal
court mandates to assure that we deliver services out in the

comunity, not just people comng into the building, so the staff

who will be located at the U Street site, this will be their
headquarters, but nmany of them wll also travel by public
transportation to either schools, or to people' s hones. So in
other words, we won't have a lot of people conming in. It is a

headquarters for comunity based services in our new comunity
based service system This is extrenely inportant, and as a
matter of fact, we have standards that require that this occur.

VW presently have 35 enployees at the Pride site.
W expect no nore than 40 enployees at the new site. And we've
done a survey that would indicate that, in fact, we can
anticipate that 50 percent of our enployees wll wuse public
transportation coming to work. And that is an increase, so in
fact, we nmay see a decrease of autonobiles in the broader

nei ghborhood, sinply because we wll be located where it is
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easier for people to get to and fromthe Mtro.

It is very inportant to us that we be good
nei ghbors. One of the hallmarks of a good quality community
mental health system is that we have community support. And |
personally have attended a recent ANC neeting. |'ve attended a
nunber of neetings personally in the neighborhood. Juani ta
Price, who is the director of the agency that wll actually be
| ocated, that's an operating agency of our overall departnent,
has been out in the comunity, and it's vital to us that we be
good nei ghbors.

Towards that end, we wll offer arrangenments for
persons living in the neighborhood to use the parking spaces that
the others here testifying today will talk about after hours, and
that we will work diligently with our staff to make arrangements
for both staff and clients to be encouraged to use the Metro
including making sure that we're offering public transportation
vouchers where it's appropriate for us to do that.

I will let you know that in our new location at 77
P Street, NE, wiere we've just noved our headquarters, we
actually have a shuttle bus down to Union Station from our
| ocation, so that we can make sure that as nany of our staff who
want to and can use the Metro, do. | do it every day. | have ny
Smart Card, and | encourage staff to do the sane thing. It is
very inportant that we be good neighbors as we provide nental

health services in the conmmunity.
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I will stop there, and see if there are any
guesti ons.

CHAl RPERSON GRIFFI'S: Wiy to Union Station?

M5. KNI SLEY: Because that's the closest Metro stop
to 77 P Street, N.E, fromour current |ocation.

COW SSI ONER M TTEN.  Their nai n headquarters.

M5. KNI SLEY: Qur main headquarters.

CHAI RPERSON (RIFFI'S: | see.

M5. KNI SLEY: That's just, again, a denonstration
of our departnment's commitnent to working and living in a
liveable city.

CHAI RPERSON GRI FFI S: Ckay. Thank you very mnuch
and we appreciate that, and getting to you so you can nove onh to
other things. But just to reclarify, you actually have enpl oyee
nunber is 35, with anticipated a maxi numgrowh to 40 [I-

MB. KNI SLEY: Yes, M. Chair. That's correct.

CHAI RPERSON GRIFFIS: - in the newsite. And then
just speak briefly, out in the community you said they're going
to hones and schools. | would presune that those enpl oyees woul d
need to drive, not necessarily be taking Metro to all of those
but | don't think we can clarify or quantify that specifically,
but that's just worth a note. Anything else of questions?

['l'l make one comment also. The relief for parking
that's being requested at this point is not tied directly to your

tenancy; meaning, you don't take the relief with you when you go.
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M5. KNI SLEY: No.

CHAI RPERSON CRI FFI S: So it will be attendant to
the building, but we appreciate having this additional
information in terns of your use in the building itself.

M5. KN SLEY: M. Giffis, if |I mght add two
t hi ngs. One is that we routinely park one or two cars at the
building so that our staff can use those when they' re going out
on homne visits.

CHAI RPERSON GRI FFI'S:  They' re agency aut onobi | es?

M5. KNI SLEY: They woul d be agency aut onobil es.

CHAI RPERSON GRIFFI S:  kay. That's [

M5. KNISLEY: So again, it would (- as smart as we
can be, and we plan to be a long term tenant at that |ocation
with a lease option to buy, so we plan to be there. And of all
of the uses of that space with respect to public transportation,
we're probably on the high end of being able to hold down the
traffic at that |ocation.

W al so bring people to the neighborhood during the
day. And one of the things we heard fromthe ANC is they get a
ot of night tine traffic in that comunity, but for the retail
shop owners in that comunity, they're looking for day tine
tenants to be available to increase the street traffic during the
day.

CHAI RPERSON GRI FFI S: I think that is a pertinent

poi nt . The two agency cars, are they going to be parked there
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overni ght or does a staff nenber take them hone?
M5. KNI SLEY: M. Chairnman, the staff nenbers
probably will not take them home. |f we nake agreenent, however,

with - we're actually not allowed to take cars hone.

CHAI RPERSON  CGRI FFI S: It was kind of a trick
qguesti on.

M5. KNI SLEY: Yes. And the trick answer is that if
we, in fact, wuld have agreements wth folks in the

nei ghbor hood, we could take the cars back to 77 P and park them

CHAI RPERSON GRIFFIS: | see. So they (- okay. So
they have the potential of being stored at two | ocati ons.

MB. KNI SLEY: And, M. Chairman, we do that now.

CHAI RPERSON GRIFFI'S:  kay. Very well. Any other
qguest i ons?

VI CE CHAl RPERSON RENSHAW  Yes. | just want to say
of Ms. Knisley, to commend you for the work that you' ve done
after 9/11 in reaching out to the community, and the naterials
that your departnent has prepared. | just want to put that on the
record, that it's very, very well done, and very inportant for
the community.

M5. KNI SLEY: Thank you, Ms. Renshaw. And | might
add that we just got another installment of funds from FEMA so
that we can actually do our work through the anniversary of 9/11,
and we're very pl eased about that.

VI CE CHAI RPERSON RENSHAW  Excel |l ent. I wanted to
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ask you about the use of public transportation. You just
testified that 50 percent use public transportation. | believe
you were referring to your staff people, but your nunbers don't
add up to that. I've got on one of your [- let's see. Thi s
woul d be the Ofice of Planning | was |ooking at, and attachment
nunber 5. In the new site, 50 percent would drive?

M5. KNI SLEY: | apol ogi ze. Actually, 40 C-

VI CE CHAl RPERSON RENSHAW  Thi rty-ni ne percent.

M5. KN SLEY: Thirty-nine percent, and fifty
percent would drive down from 67 percent based on our survey. |
got the two percents mxed up. Thank you for clarifying that.

VI CE CHAI RPERSON RENSHAW  All right. And at the
new site, you would actually have about 11 spaces. | subtracted
two from thirteen to accomodate the staff cars which mght be
parked at that site overnight, so you ve got about 11 spaces to
utilize, when you nmay have upwards of 20 of your staff needing to
drive.

M5. KNI SLEY: Ms. Renshaw, not all of our staff
will be in the building at the same time because we work evening
hours and day hours, so we will have a mx of staff, so they wll
not all be there at the same tine.

VI CE CHAI RPERSON RENSHAW Al right. That's
inportant to know. Thank you. Also, will you be - would you
expl ain how you mght be utilizing the Reeve Center, which is not

that far away fromyour |ocation, your new | ocation?
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MB. KNI SLEY: Two issues with the Reeve Center.
One is that, again, if we have - you know, agencies such as
our's typically have neetings or activities, we would not be
over-burdening our space, but using the Reeve Center, because
that's a feature of the Reeve Center for the city enployees. And
nunber two, there is parking there, although we have not
progressed into the issues with the Reeve Center with respect to
what parking can be made avail abl e. But that, obviously, is an
area we'll be exploring.

One of the other areas that we may explore is that
peopl e could cone and park at one of our other |ocations, and we
could continue our shuttle service as we do for 77 P Street. So
again, we're going to be looking at a w de range of options that
we mght have to decrease any problens that we mght present for
the community.

CHAI RPERSON GRI FFI'S:  Any ot her questions? kay.

M5. KNI SLEY: Thank you very much

CHAI RPERSON (RI FFI S: Thank you for being able to
stay. And | think if we have continued questions that can't be
answered by anybody else, that - well, you have a representative
st ayi ng?

M5. KNI SLEY: Yes. Juanita Price, who is the Chief
Executive O ficer of our comunity service agency is here, and it
will be her staff the location. She's been very involved in this

pl anni ng, and she can take questions.
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CHAI RPERSON GRIFFI'S:  Excellent. W will refer all
qgquestions to her then, if there are [}

M5. KNI SLEY: And she has all answers.

CHAI RPERSON GRI FFI S: Way don't we bring her up
here right now and get those in. GCkay. Let's look - it's just
been drawn to ny attention to (- hold on just a second. [''m
sorry. It's been brought to ny attention there m ght have been
the need for a prelimnary nmatter in this case, and that is,
whet her the property was correctly posted.

M5. G ORDANO | can address that.

CHAI RPERSON GRI FFI S:  Ckay.

M5. G ORDANO  When the application was originally
filed, it contained three stories. And the parking reduction was
lower, so the notice that's on the neeting agenda, and | guess

the one that was in the D.C. Reqgister is not correct, but we

properly posted a notice with the 76 parking spaces required,
reduction to 12 spaces on the property. W identified that
change to the ANC. In fact, we called them \Wat happened was,
we basically added a floor to the project after we filed, and so
we called the ANC to nake arrangenents to meet with them And
they said well, gee, we just approved that the other night. And
| said, "Well, the application has actually changed". And so
they said well, maybe it would be a good idea (- | said, "It's
significant, the anmount of parking reduction", so we went back

and they had a second vote on it. And we brought them up-to-date
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on the change in the plans, so that ANC was fully aware. The
property was posted with that change. And, of course, the Ofice
of Planning was totally aware of the change.

CHAI RPERSON (RIFFIS:  kay. And so, do we have a
subm ssion fromthe ANC that reflects that change?

M5. G ORDANO | hope you do. | haven't [

CHAl RPERSON GRIFFI'S: Do you have it?

M5. G ORDANO Do you have a letter in the record?

MB. BAILEY: M. Chairman, | did not see a letter
fromthe ANC. |'mnot sure if someone el se [-

M5. G ORDANO Ckay. Maybe they're late in that.

CHAI RPERSON GRIFFI'S: So you don't have a copy of
t hat.

M5. GORDANO No, | don't.

CHAI RPERSON GRIFFIS:  Ckay. Al right. If I'm
under st andi ng that correctly, then we don't have an issue related
to the posting. | should read this.

Ckay. Am | correct that - and it was properly
posted for the correct amount of tinme. |Is that (-

M5. G ORDANO  Yes.

CHAl RPERSON GRIFFI'S:  kay. | think we have enough
for that. A so, Ms. Gordano, we don't have a letter indicating
that you are representing the Applicant. |s that correct?

MB. G CRDANO Yes. | misunderstood that. I

thought that the letter was only required if the Applicant didn't

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

166

sign the BZA application form

CHAI RPERSON (Rl FFI S Unh- huh.

M5. GORDANO So | will provide that. M. Doggett
from WWATA is here, but she's not authorized to sign the letter,
so | will be getting it after the hearing.

CHAI RPERSON GRI FFI S: Cay. And then we have a
suppl enental submi ssion fromyou dated May 10. |Is that correct?

M5, d ORDANO Yes. That subm ssion is the pre-
hearing statenent, corrected a typographical error in the nunber
of parking spaces that were required.

CHAIRPERSON GRIFFIS: And that's it?

M5. d ORDANO Yes. Al so, the square footage of
t he buil di ng.

CHAl RPERSON GRI FFI S: And this was served on the

M5. G ORDANO Yes. Ofice of Planning also
received it.

CHAl RPERSON GRIFFI'S:  And we have documentation to
that effect?

M5. GORDANO No, | don't have witten - this is
the (- we discussed the typographical error, and M. Cochran
could certainly attest to the fact that | brought that to his
attention. But all it is, is - it's just that reflects the
bui | ding addition when it was - when we ran off the suppl ermental

statement, that change wasn't nade.
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CHAI RPERSON GRI FFI'S:  Ckay.

MB. G ORDANO But that's the sane issue that |
just discussed, the 76 parking spaces required with the addition.

CHAlI RPERSON CGRI FFI S: Ckay. Vell, what | was [-
what | would require is when you do subnit the letter, also |
woul d submit the distribution of that, and the signing of that,
and that will take care of that.

MB. G ORDANO  Ckay.

CHAI RPERSON CRI FFI S: Wiat else? W have - |
think that's it for -

COW SSI ONER M TTEN: | think technically we need
to waive the late filing of the suppl enental.

CHAI RPERSON CGRI FFI S: Ch, vyes, indeed. | knew
there was sonmething else in there. Does anyone have questions of
this?

COW SSI ONER M TTEN:.  No obj ecti on.

CHAl RPERSON GRI FFI S: Anyone have an objection?
Then | think it's a consensus to waive the rules and accept the
May 10 submission, which was clearly just - well, it was an
update of the application. Ckay.

That all cleared up, | think we're ready to further proceed.

M5. G CRDANOC.  Thank you very much. W know t hat
you're short on tine this afternoon. W're going to (- since we
do have a lot of witten submissions in the record, we're going

to proceed in summary fashion with our testinony. And | would
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witness, to go

ahead and give her testinony. Just to clarify in advance, we're

asking for a parking reduction which is a special
upon a direct connection to Metro. When | init

the application, | also asked for variance

excepti on based
ially submtted

relief in the

alternative, but since then, the Board has approved a sinlar

case to this, the old Hechinger Building on Wsconsin Avenue

whi ch cane before you, | think just about a nonth

ago, which is a

simlar situation. |It's not a physical connection into the

tunnel, but has the Metro entrance on the site.

And that's the

sane that we have here, and that was approved as a special

exception, so | think a special exception would be (- certainly,

there's a precedent for special exception here
connection being that our entrance is on our site.

el evator to the Metro is also w thin our building.

based upon our

Actual ly, the

CHAI RPERSON GRI FFI S: But what you're saying is

under the current regulations, if there's a direct connection,

which | know that there's no real definition
connection is, that it's a special exception and
-

M5. G ORDANO That's correct.

CHAIRPERSON (GRIFFI'S:  And is that (-

of what that

not a variance

M5. G ORDANG The Board has the authority to

reduce or elimnate the parking requirenents.

CHAl RPERSON @RI FFI S: That's what
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with Tenl ey?

MB. G ORDANO That's how we advertised it.

CHAl RPERSON GRI FFI S: No. And that's right, the
speci al exception. But was it [- | just want to be clear, if
that's what we're basing sone sort of precedent on, setting this
di rect connection. You know, because we had several issues
attendant to the parking in that one. It was a little nore
conpl ex than that.

MB. G ORDANO Yeah. | don't think it was raised in

that case, and it wasn't presented that way.

CHAl RPERSON  GRI FFI S Yeah. | don't think so
either, which is why |I'm concerned with it. I think 0O well,
let's establish it right now I nmean, | think the Board can
i ndi vidually, uniquely establish at this point. | mean, when |

read the regulation of direct connection, it seenms to be a

building right on top of the darned Metro. It seens to be enough
of a connection that we need. The point, in fact, of the
regul ations of a direct connection is, | think, clear; and that
is, the proximty for public transportation. I think it's even

nore to the effect of that this site is on top of the tunnels,
which is even nore of a connection that would be limt - but
hell, that's your case, so | probably shouldn't be saying any
nore than that.

Does anyone have any problem with that, proceeding

as special exception? | think the regulations support that, if
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not directly speak to it. Cay. M. Cochran, did you want to
speak to that, Ofice of Planning.

MR COCHRAN: The Ofice of Planning |ooked at
this, and the use of the word "proximty" strikes us as a little
danger ous.

CHAI RPERSON GRI FFI S: No, and clearly, | wouldn't
go beyond that.

MR OCOCHRAN: If you start [- you can start with a
direct connection like Kinetic Connection has, or Hecht's. Then
you go to the Sears Hechinger Building where the connection is
actually within the former building. It was knocked out of the
bui | di ng when Metro cane in.

CHAI RPERSON GRI FFI'S: R ght.

MR COCHRAN: This is within the building line, but
we wouldn't want proximty to be considered direct connection,
because sonebody down the street [I-

CHAI RPERSON GRIFFI'S: Wl I, ny notion of proxinity,
I think the regulations do speak to proximty of Mtro, not
necessarily establishing the direct connection. But clearly,
that is (- it's another level in the regulations [I-

MR COCHRAN R ght.

CHAl RPERSON GRIFFI'S: - that speak to parKking.

MR COCHRAN  There are other [I-

CHAI RPERSON GRIFFI'S:  And its connection to [-

MR COCHRAN: Excuse me.
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CHAl RPERSON GRIFFI'S: (- Metro. | mean, you | ook
at the 800 feet within Mtro. M/ point is, relief is based on
the di stance away. Direct connection seens to have [-

MR COCHRAN:  Wthin the building line is what we

CHAI RPERSON GRIFFI'S:  |s that how you [-

MR COCHRAN: That's how we decided that we woul d
feel confortable with it.

CHAI RPERSON  GR FFI S: That seens to nake sone
sense. Ckay.

MR COCHRAN Wthin the property line rather.
Excuse ne.

CHAI RPERSON GRI FFI S: Al right. I'"m confortabl e
proceedi ng that way. | think we should, so let's nmove ahead.

M5. G ORDANO kay. The second special exception
that we're asking for are deviations from two of the design
standards from the Arts Overlay. The first requires that along
pedestrian streets, which U Street is designated as a pedestrian
street, and our building - our property fronts on U Street.
There's a requirenent that 75 percent of the street walls of the
bui | ding be constructed on the property line, and we will testify
that we can't neet that requirement because of the unique
situation of the Metro entrance here.

Secondly, there is a requirenent that the entrances

to the building shall be separated by no nore than 40 feet on
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average for the linear frontage of the building. And for the
sane types of reasons which we wll explain nore detail, our
witnesses will in a nonment, we cannot neet that requirenent, so

that is just an overview of the relief that we're requesting.
And unless there are any questions about that, we'll proceed with
Ms. Doggett.

M5. DOGCETT: M. Chair and Menbers of the Board,
ny name is Rosalyn Doggett. |'m a Senior Devel opment Speciali st
with WWATA's office of Property Devel opnent and Managerment. The
address is 600 5" Street, and |'m the Project Manager for this
particul ar project.

Thank you for the opportunity to present the
reasons underlying the request for a special exception. As you
know, the project will be built on land that WWATA will sell to
Bl ue Horseshoe, L.L.C, and it wll help realize our goal of
pronmoting transit-oriented devel opnent, which provides services
and anenities to the local neighborhood, encourage transit
ridership, and neets our operational needs.

| want to underscore a very inportant point in the
Ofice of Planning's report; and that is, that our facilities on
the site present significant design challenges to the devel oper.
The site is only a little over 18,000 square feet, and yet it
includes the following, and largely separate WWATA facilities or
restrictions on the site. And | think the representatives of

Core will point themout as | nention them
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First, escalators and an elevator with easenents

around them to allow easy access for Metro custoners. Secondly,

underground chilled water and electric lines which nust be
spanned. Thirdly, several, | think three large vent shafts which
must remai n unencunber ed. Fourthly, easenents to allow WHATA

personnel access to repair the on-site facilities, and that's
just around each of those itens that | nentioned. Fifthly, an
easenent to allow clear passenger sight lines to the elevator.
This is particularly inportant for persons who are handi capped in
wheel chai rs. And last, there is a tunnel over our underground
platforms to which the escalator and elevator go, and that
structure cannot support additional building weight, so together,
these inpede, clearly, optinmm developnent of the site. They
precl ude construction of underground parKking. And, of course,
they prevent bringing nmost of the building to the property Iline.
And | think the architects can explain that nore fully.

Wien the station was built in circa 1990/91, it
wasn't envisioned that devel opnent would occur over it. The
escalators and the elevators are in the mddle of the site.
There are no structural support beans under the ground as there
are for other stations where buil dings could go over them

CHAI RPERSON  CGRI FFI S: I's W/ATA changing their
phi | osophy on that, if they have any new stations com ng out?

M5. DOGGETT: | think very clearly, yeah.

CHAI RPERSON GRI FFI'S:  Cood.
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V5. DOGGETT: Yeah. And despite those obstacles
we began to enphasize transit-oriented developnent in the late
90s, and so we advertised this site beginning in ~98.

Bl ue Horseshoe  actually provided the only
acceptabl e proposal, and given the obstacles of the site, | think
an inventive use of an area that was severely constrained. e
think the principals of Blue Horseshoe who are currently
devel oping another project with us at Courthouse and Arlington
have the expertise to bring on-line this project, which wuld add
to the vitality of the U Street Corridor, and would also help
WVATA and the District capitalize on the huge investnent that
they've nade in transit. So therefore, it's a high priority for
us, and we urge approval of the special exceptions. Thank you.

CHAI RPERSON GRI FFI'S:  Thank you very nuch. | al so
agr ee. I think it makes too nuch sense to look at this as a
devel opabl e piece of land, but we don't need to go much further
into that.

A couple of quick questions in ternms of WHATA s
interest on this site. Is this anticipated to have one of the
escal ator canopies, and is that part of what's working with the
devel oper? |s there going to be (-

M5. DOGGETT: Yes. I1'mtold that eventually there
will be a canopy. And in fact, our staff have been talking to
t he devel oper about any constraints that will provide in ternms of

devel oprent .
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CHAI RPERSON GRI FFI S: Ckay. Because in the new
phi | osophy of W/ATA of anticipating future things, it mght be
well worth looking at that now, and how it actually integrates
into the building. But we may be able to have an opportunity to
speak nore on that.

The other piece in terms of Metro functioning, and
the escalator, the Metro pylons (- is there a placenent of the
pyl ons on the sidewal k that they m ght announce to the people on
U Street? | don't know if they're showing on that site plan.
Nothing is - | don't know that it's called out. Is that the
pyl on t here?

MALE SPEAKER  Yes.

CHAI RPERSON GRIFFIS:  kay. Al right. Any other
questions of Ms. Doggett? Very well. Thank you very much.

V5. DOGGETT: You're wel cone.

M5,  d ORDANO Ckay. W'll proceed with a
representative from Bl ue Horseshoe, Marvin Jawer.

MR JAVER M. Chair, Menbers of the Board, ny
nanme is Marvin Jawer. I'm a principal with Blue Horseshoe,
L.L.C. ., the devel oper of the 1290 U Street site.

By way of a brief background, our organization and
its affiliates have been involved in the redevel opnent of about 1
mllion feet of retail and office projects inside the Washington
Bel tway. Over the past decade, we've been active in the 14" and

U Streets Corridor, with redevel opnents at the southwest corners
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of both 13" and U Streets, and 14" and U Streets, including
bringing, | think, the first new bank to the area in about 30
years, BBNTI, and Rte-Aid Drug Store, a nunber of sit-down
restaurants, including Kuna, Eutopia, Coppi's. And at 14" and U,
we also on the second level have the headquarters of the
Washi ngt on Bl ade, have their facilities up there.

In addition, in the area, we are the devel opers
known of the District of Colunbia Minicipal Cable Channels,
Channel 13 and Channel 16 is a project that we devel oped a nunber
of years ago in the 2200 Block of 14" Street. And finally, our
organi zation developed virtually all of the facilities for the
Wi t man- Wl ker dinic, including several years ago the
devel opnent of the Elizabeth Taylor Medical Facility at 14" and R
Streets.

CHAI RPERSON GRI FFI S: So you're familiar with the
14" and U Street area.

MR JAVER W are very famliar.

CHAI RPERSON GRI FFI S:  Ckay.

MR JAVER Alittle bit.

CHAl RPERSON GRIFFIS:  Actually, let me also (- I'm
not sure you indicated your address in your introduction to the
record.

MR JAWER |I'msorry. | reside at 3106 N Street,
NW in the District, and ny office is in Arlington, Virginia.

CHAI RPERSON GRI FFI'S:  Ckay.
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MR JAVER In connection with this particular
site, as M. Knisley has indicated, the predoninant use, the
three office floors will be occupied by the Departnent of Mental
Heal t h.

Qur organi zation has been very active for the past
several years in developing facilities for the Departnent of
Mental Health, including nost recently a 30,000 foot facility at
35 K Street, N E., near Union Station. And we currently have
underway a nmjor facility for the agency on Howard Road, 821
Howar d Road in Anacosti a.

CHAI RPERSON GRI FFI'S:  Any of those coming into BZA
or are they all in construction?

MR JAVER  They are all by right done.

CHAl RPERSON GRI FFI'S:  Ckay. Good.

MR JAVER The - so we have a |ongstanding
relationship with the Departnent of Mental Health. And we, as
they, believe that this is a very unique facility on a long term
basis for the provision of their services.

I should note that the, as M. Knisley indicated,
the departnment has both a long term lease, as well as an option
to acquire this facility. And they have, in the case of 35 K and
in the case of Howard Road, acquired both of those facilities for
di rect ownershi p.

Wth regard to Metro projects, as M. Doggett has

indi cated, we are currently under construction with a project of
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simlar conplexity in Arlington on top of the Courthouse Metro,
where we are constructing a building of about this size, which
will be the new headquarters for Strayer University's Arlington
Canpus, as well as facilities for CVS Drug Store, and Sun Trust
Bank. That project has had virtually the same difficulties in
dealing on a very, very small site with the imediate proximty
of the Metro escalators. And that is fortunately noving al ong,
and we're hoping to bring the experience, and a lot of the sane
personnel back to this site to work on this project.

In terms of our timng, we are anticipating,
subject to a successful resolution with this organization, to
file for our building permts in the July/August time frame, and
we hope to be able to break ground in Septenber or Cctober. Qur
construction tine frame is anticipated to be about one year for
the site.

| am prepared to discuss some of the nmatters that
Ms. Knisley referenced with regard to parking, since we were
involved in the parking survey, but | thought you may have
covered that adequately. But if there are any questions, 1'd be
happy to address them Thank you.

CHAI RPERSON GRIFFIS: | think - I'm not sure for
the other Board Menbers. It seens to me very apparent, but do
you want to just speak specifically and quickly to the fact that
you can't have any underground or any sort of |ow grade (-

MR JAVER  Yeah.
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M5. GORDANO | think the architect is going to do
t hat.

CHAI RPERSON CGRI FFI S: Ch, okay. So we'll get to
that technical aspect then. Ckay. Geat. Any other questions
of M. Jawer? GCkay. Thank you very nuch.

M5, d ORDANO Ckay. VW'll proceed with a brief
architectural presentati on now

CHAl RPERSON CGRI FFI S: Ch, don't be brief on that

end.

M5. G ORDANO  Ckay.

MR STEWART: Cood afternoon. My name is Dale
Stewart.

COW SSI ONER M TTEN:  You have a hand-hel d m ke?

CHAI RPERSON GRIFFI'S:  Yeah. W're going to get you
the hand-mike, if it's out here. There it is. Wile we're

getting the architect set up, let ne just bring the Board's
attention, of which I'msure we're all very well aware, but this
being in the Arts Overlay at U Street, it does cone under Section
1903. OP and the Applicant's submission, | think, have fleshed
out what is required, and | think there are several things that
are of great inportance. And one of which goes into the entire
architectural design and the concept, so we |ook forward to being
wal ked through that, as it is [- speaks to the Overlay and the
proposed desi gn.

(Of the record)
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MR STEWART: | think this will work.

CHAI RPERSON GRI FFI S: Al right. Let's use that
one.

MR STEWART: kay. M nane is Dale Stewart. [|I'm
a principal with the architectural firm Core. W're located in
Ceor get own.

Wien Marvin approached us with this project our
first challenge was to understand the site. And given that the
site is limted in depth front to back from constraints of the
Metro site inposed on this. The devel opable area of this site is
very unique in its shape, and very difficult from a functional
st andpoi nt ..

COW SSI ONER M TTEN: Excuse ne. Even though
you're very loud for us, the reporter is not getting you, so if
you wouldn't mnd going back to the table mke. W want to get
every word on the record.

MR STEWART: Al right. If | pull this off,
you'll excuse ne. The el evator/escal ator easement follows this
line around to this point, and this is the location of the Metro
el evat or. At that point, there is an easenent line that cones
from this point to the corner of the existing building on U
Street.

In addition to that 1line, there is also an
underground wutility easenent that comes through here which

contains chiller pipes that serve the Metro escalator. And that
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defines a diagonal at this point. There are also these vent
| ocations out here, so when we started to look at the structura

MEMBER ETHERLY: W promse eventually, M.
Stewart, we're going to allow you to get a rhythm in vyour
testinony here.

MR STEWART: (kay. Now how s that?

(Of the record)

MR STEWART: | got it.

MEMBER ETHERLY: Ckay. No one touch M. Stewart
fromhere on out.

MR STEWART: Ckay. So we're basically confined on
the site with the limtations of this zone that brings us to this
point to here. In addition to that, we |ooked at the structura
capacity of the elenents that are happening below this. As
previously pointed out, there was no pre-planning to allow for
colum | oads. W |ooked at cantilevering. That was not feasible
because of the depth of the grade beans necessary, and it would
be impacting the tunnel system So all of that forced us to
really build back behind this |ine.

And when you start to look at the constraints of
the easenents for the wunderground utilities that are comng
through, the odd configuration of the site, below grade parking
is just not technically feasible. The whole site underground
network would be taken up with ranps, and there would be no

par ki ng.
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Additionally, what we're dealing with is the rear
year setbacks, which bring us to this point with the 15 feet.
But then we also setback the ground floor deep enough to get as
much parking on the site as we coul d.

When we determined that we were going to the four
story scenario to naximze the amount of retail area available on
the ground floor, that allowed us, because of maxi num FAR we
reduced the ground floor area in this zone, which allowd us to
get five stack spaces here, which don't technically help us in
terms of our requirenment, but it does, in a practical sense, give
us five nore spaces that we can utilize for the site.

That is basically what has driven the configuration
of this project. You could see along here that we are nmaxim zing
retail frontages on these locations. W have also done the sane
thing on this |ocation. Qur primary building |obby entrance is
here, which gets us to the elevators which serve the multiple
floors. The Metro elevator is in this location, and all of the
setback does allow for the addition of a Metro canopy to go over
the escalators in the future.

If you ook at the second and third typical upper
floors, you can see that the upper floor is over top of the
parking to give us a greater depth to utilize the floor area for
office |l ayout.

When designing the building, we did a precedent

study to look at the buildings that are in the neighborhood,
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| ooking for specifically buildings of three and four stories in
height, to try to understand historically how those buildings
have been treated, what the fenestration patterns have been, and
how they relate to the nei ghborhood in general.

W also did streetscape studies to understand how
our building would fit into the streetscape, and you can see on
this elevation where we are wth our current design. And
basically what we have done is we have taken the, what we refer
to as bookends, which are the ends of the buildings which
protrude out toward U Street. W have defined those, and
designed those simlar to many of the precedent studies, and then
created in the mddle a background building so that when the
Metro escalator is placed in front of that, the uniformty of the
background building wll not conpete architecturally wth
what ever elenent is in front.

W've also identified by the fenestration pattern
the point of entry for the building, and created a significant
element for that so that it's clear where you enter this building
as an office building use.

W also have along all of this point, you can see
that we have retail frontage. And the area that we do not neet
the requirenent is this 71 feet that is behind the escalator
where we cannot provide direct access to the retail area, so
that's the area that we're seeking the special exception for.

And then on the rear of the building, which faces
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the alley, you can see that this is the recessed area where you
have parki ng. You have the building core elenents, and then we
have wi ndows for the offices along those areas, as well. These
little pieces are - this is the connector pieces on the two ends
here and here.

Do you have any questions?

CHAI RPERSON GRIFFI'S:  Yeah. | think we can get al so
into (- there was some [- well, quickly, you're anticipating
concei vably restaurants or sone sort of retail that will use the
furniture that you' re showing on your site plan. There was al so
sone submni ssion discussion on fixed seating around the Metro that
woul d -

MR STEWART: Right. W've addressed that. W put
concrete benches at this |ocation.

CHAI RPERSON (RI FFI S: Real | y. Ckay. Al right.
vell, | [ that's a smaller issue for ne. I would question
whether that is actually a good nove or not, but | want to go to
the larger issue.

First of all, one, | absolutely appreciate the
study of the context, and that's the other neighborhood
buildings. But it strikes ne looking at that first page, severa
t hi ngs. One, these are large buildings on the same scale, |
think in ternms of massing, the same sort of massing. But | think
if you look at all these, there's an incredible successful ness in

each of these on how the tops of these buildings are dealt with
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and each are dealt with - in fact, just looking at this very
qui ckly, each are dealt with differently, but are articulated. |
don't necessarily see that picked up in the elevations, and | nay
be mssing it, so you may want to talk to us a little bit about
it. But clearly, what | see in terns of the proposed design, you
do have a strong base. There is an articulation of base, and it
seens to drop off at the top, which | think is going to be one
very inportant in this building, especially as it fits into the
Arts Overlay. And, in fact, in the regulation requirenents for
approval of special exception, has to come in conpliance to 1903,
and there are several things that happen here.

One, as | say, the tops of these buildings are very
i mportant. The site context, the nei ghborhood context of these
buildings, it's interesting that all of these are alnost stand-
al one. This one is not. CGoing to the tops again, the site
context of this, this is adjacent to (- if you look at your SK-
27, your east view, it's in a row of tall but kind of traditional
t ownhouses that march up the street, and then hit this piece. As
it turns the corner, it maybe isn't as inportant, but sonehow how
it integrates into that, if I'mnot (- | nean, ny whole reading
of the Arts Qverlay is exactly how these new buil dings, and old
also, will integrate into and aninmate, and successfully charge
the rest of U Street.

Even the adjacent building next door | think is

fairly successful in terns of adaptive reuse, but it's kind of
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funky quality of colors and materials, and even roof shapes and
sizes. But that's just what | see.

MR JAVER M. Chairman, excuse ne.

CHAlI RPERSON (RI FFI S: Do you want to turn on your
m ke.

MR JAVER The adjacent building that has the
sonewhat funky | ook was designed by the Core Goup and built by
me for the National Mnority A DS Council.

CHAI RPERSON GRIFFI'S:  Oh, |'maware of that.

MR JAVER  Ch, okay.

CHAI RPERSON GRIFFI'S:  But thanks for pointing that
out. And then even across the street with the Rite-Aid, which I
would say [- and this is nmy opinion, but is not as successful
architecturally as sonme of the surrounding buildings, be it new

or old. And | know that's your building also, but it also has a

different context. |It's a commercial building. But even in that
buil ding, you' ve articulated the corner. | nmean, there is a
tower element on that piece. Wiere is that in this new
construction? Anyway, that's what | know, or think anyway. Do

you want to address sone of those?

MR STEWART: Yeah. | think that putting a corner
[- a tower on the corner [-

CHAI RPERSON  GRI FFI S: Ch, that's not what |'m
sayi ng. I'"m not giving you direction about what should happen.

What | want you to do is speak a little bit to how this is
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successfully conply with 1903 and the regulations; and that is,
in terns of the architectural design, you were the one that has
laid out this context, you know, with (- if we knew [- here it
is. Here's this context. Here's the study that you're
presenting to us, actually putting this design into the U Street
north view, and 13" Street east view, and all |'m saying is in
| ooking at what you actually are required to cone up with in
1903(a), (c) and (e), | think we need just a little bit nore
di scussion to be brought there.

MR STEWART: Well, that's part of the reason why
the building is broken into three basic pieces. And it's the
ot her advantage that we do have because of the Metro constraints,
it does give us sonme novenent from that facade forward and
backward, so there is sonme variety in that streetscape.

| think the other thing to realize is that this is
a nmuch larger site, and therefore, facade than typically you'll
find along the U Street Corridor. | think that what we have done
is we've tried to ook at the precedents for buildings that are
of this scale and this height, and tried to form a relationship
between the base and the top, as well as create a variety of
fenestration across that does relate to the rest of the
streetscape, so | think there are sone basic constraints that
we're dealing with, and one is the size, the overall size of the
el evation, the length of the elevation. That is very different

fromwhat we'll find on the rest of U Street.
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CHAI RPERSON GRIFFI'S: So what you're saying is the
I ength of the elevation would preclude you fromputting sone sort
of cornice, or some sort of articulation at the roof |evel?

MR STEWART: No, |I'mnot [- hadn't gotten to that

poi nt .

CHAl RPERSON GRIFFI'S:  Cnh, okay. |'msorry.

MR STEWART: | think that what we do at the top of
this, 1 think that there is an opportunity to further develop

this, and we will be doing that as we get into design/devel opnent
into the future phases. Wat we're going to do with this one is
dependent a little bit on O- we are limited though in this zone
on how much we can cone forward with that, because we are dealing
with the air rights easenents of the Metro setback, so whatever
we do, we're going to have to be building backwards, rather than
coming forwards in a typical corner situation. There is an

opportunity, however, on these pieces to do nore of that.

M5. d ORDANG I mght add, M. Chairnman, that
we've worked very closely with the HPRB Staff on this. It's in
the H storic District. WE ve gotten conceptual approval, and a

delegation to continue to work with Staff on furthering the
desi gn concept, so there is additional work.

CHAI RPERSON GRIFFIS:  And in all due respect to the
HPRB, | would defer to them But the regulations are fairly
clear in the Qverlay, that there's an incredible anount of design

jurisdiction that this Board has, so |I'mnot sure that HPRB woul d
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necessarily be looking at the sanme things that we would be
| ooki ng at. | - you know, | regret that you have two boards
that need to put their fingers in your eye on this one, but
nonetheless - and | don't think we're going to be overly
cunbersone on this, but | just wanted to, | think, express sone
i nportant concerns. And | have full faith that this team can be
very successful in doing it, which is why 1'd like just to push
that direction a little bit, because | think, as M. Jawer has
stated, there are successful specific projects that were done hy
this team And there are others successful in the area and
across the city that can be done, so | think this is going to be

an incredibly promnent site, not only wthin the Overlay

District, but with (- you know, even if the District didn't
exist, it's incredibly pronminent site, and | think this - it
only facilitates the developer - well, and the architect, but it

only facilitates everybody in the long termthat this be a very
successful design.

COW SSIONER M TTEN. M. Chai r man.

CHAl RPERSON (RI FFI'S: Yes.

COW SSIONER MTTEN.  If | could just suggest that
while this is a fascinating discussion about design, the special
exception relief that the Applicant is seeking from the sections
in 1903 relate specifically to street frontage at the pedestrian
| evel . And |'d be interested in understanding nore about the

design constraints that led to the design at that level, and
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which you've already spoken to in part, and if there's any
el aboration that you'd like, but the larger building design is
not really before us.

CHAI RPERSON GRIFFIS:  Well, that's open to a bit of
interpretation, perhaps. But | grant you that | nay be
overstepping a little bit.

VI CE CHAl RPERSON RENSHAW M. Chai r man.

CHAI RPERSON GRIFFI'S:  Yeah. Are you going to pile
on this too?

VI CE CHAl RPERSON RENSHAW | amdefinitely going to
pile on it because you [-

CHAl RPERSON (RI FFI'S: OH, nan.

VI CE CHAI RPERSON RENSHAW  [O- opened up the whole
busi ness about the roof. And | would like to ask M. Stewart if
this roof is able to support a helipad?

MR STEWART: No.

VI CE CHAI RPERSON RENSHAW Is it sonething that
m ght be acconmobdated since you have (- and I'll tell you why.
Two bl ocks down the street is the Gty's Emergency Mnagenent
Agency Center. In tines of crisis, it's necessary to get city
officials to that site unless, of course, EMA noves to another
site. But at the present tine, the need to get people, officials
of our governnent to that site quickly. It has been a worry of
mne since | aminvolved in this, that there is no helipad on the

top the Reeve Center, and so here | amlooking at a design with a
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flat roof two blocks away from the Reeve Center, thinking that
this is an appropriate |location for such a heli pad.

CHAl RPERSON (Rl FFI S: I think - and, M. Renshaw,
| appreciate you putting that in, and | think we can let that [-

VI CE CHAI RPERSON RENSHAW So | just want to
introduce that at this tinmne.

CHAI RPERSON GRI FFI' S: | ndeed.

VI CE CHAl RPERSON RENSHAW  And perhaps they' || take

-
CHAl RPERSON GRI FFI'S:  Take that under advi senent.
VI CE CHAl RPERSON RENSHAW  And work with it.
CHAI RPERSON GRI FFI S: Looking at this roof plan,
Ms. Renshaw, | cannot see how that could be provided for. Those

are fairly extensive areas to be able to set down a helicopter on
top of a building. And this, | don't think, is going to have the
-

VI CE CHAI RPERSON RENSHAW Well, in any case,
perhaps the architect could study that and consider it.

MR STEWART: (Kkay.

CHAl RPERSON GRIFFI'S: And that (-

COW SSIONER M TTEN. | woul d suggest that helipad
is not a pernitted use in the zone.

CHAl RPERSON GRIFFI'S:  Yeah, that's the other piece
that may (-

VI CE CHAI RPERSON RENSHAW  Yes, but we may have to
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| ook beyond that, and nake preparations for it.

CHAI RPERSON GRI FFI S: Ckay. And that puts into
context, perhaps, how far away | have stepped with this, so let
us continue on. And other questions of - as M. Mtten is

focusing on the street level, which quite frankly, going through

it, | think unless Board Menbers have difficulty or specific
guesti ons. | think it's fairly straightforward, the tw reliefs
required. One is the doors in terns of 40 feet. I think it's

fairly clear, and | think the witten subm ssion of the architect
will substantiate this. It actually detracts, as stated, it
detracts from the circulation into the building, but also
detracts fromthe attention to the Metro and the escalator that's
going down. |Is that correct?

MR STEWART: That's correct.

CHAI RPERSON GRI FFI S: Ckay. And the other piece

was (- these read so well, and understanding so well, but the
street wall. R ght. The street wall, 75 percent. Ch, right, to
the property line. | don't think we have any question why this
can't be built to the property line. 1Is that correct? GCkay. |Is

it proposed to be yellow on the setback el evation?
MR STEWART: A beige brick.
CHAI RPERSON GRI FFI S: Ckay.
MR STEWART: Not yel | ow.
VI CE CHAl RPERSON RENSHAW  Wyul d you just indicate

again for us, since you're at the boards, the entrances to the
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busi nesses fromthe street.

MR STEWART: This piece of retail, this is the
entrance for the main lobby for the office building. Retail in
this piece has entrance potential here, here, here, and here.
This piece has entrances |ocated here. This piece of retail has
entrances all the way around the perineter.

CHAI RPERSON (R FFI S: Ckay. Any ot her questions?
Are you cal ling other witnesses?

MB. G ORDANO No further witnesses. Just to
conclude, we wanted to mention that we did go to the ANC Vs.
Price, M. Doggett and M. Jawer were all at the ANC neeting
where the vote was taken on this. And unfortunately, the ANC
doesn't have a witten subnission in the record, and I'll follow
up on that. But | wanted M. Jawer to just testify to what took
pl ace at that neeting.

CHAI RPERSON GRI FFI 'S Ckay.

MR JAVWER There was an extensive discussion
particularly focused in on the parking issue, and it was resolved
with a 6-1 vote in favor of support of our application.

CHAI RPERSON GRIFFIS:  And just for clarity's sake,
that was with the additional FAR and additional height on the
bui I di ng?

MR JAWER  Yes.

CHAI RPERSON GRI FFI 'S Ckay.

MR JAWER  Yes, they actually voted on it tw ce.
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They voted (-

CHAI RPERSON GRI FFI'S: R ght.

MR JAVER (- the first time, and then we cane
back and we made an extensive presentation, and |'d say that it
was at |east an hour's discussion.

CHAI RPERSON GRI FFI'S:  Ckay.

M5. GORDANO And Ms. Knisley was there, as well.

CHAI RPERSON  GRI FFI S: Ckay. Was there any
di scussion about specific issues outside, you ve indicated
parking, but in terns of support or opposition that were evident?

MR JAVER The [O- there was, | think, particularly
at the board level, | think there was extensive support for both
the project, and for the use, and for the change in the plan,
which has resulted in a stronger retail opportunity on the first
floor.

VI CE CHAl RPERSON RENSHAW M. Jawer, when was the
date of the ANC meeting?

MB. G ORDANO  May 2"

CHAI RPERSON GRI FFI S:  Ckay. Thank you.

MB. G ORDANO In conclusion, M. Chairman,
in -

CHAl RPERSON CGRI FFI S: You don't have to conclude
now. We'Ill give you tine to conclude, if you want.

M5. G ORDANO Ckay. Well, | can concl ude now, and

then you can get rid of ne.
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CHAl RPERSON (RI FFI'S: No,
can nake a [-

M5. G ORDANO  Ckay.

CHAI RPERSON (R FFI S: -
statenent, and then [-

M5. GORDANO | was just

CHAl RPERSON  GRI FFI S:

195

why don't you hold (- you

statenent now, a sunmary

goi ng to nake one point.

(- we'll give you an

opportunity for <closing after we go through all the other

reports. Go ahead.

M5. G ORDANO  Ckay. |

was just going to make one

point, that in reference to furthering the objectives of the

Overlay Zone, | just wanted to note that there are certain

preferred uses that are specified, which give bonus density, and

we have bonus density that we're using here. And included in

those preferred uses are office uses,

al so, social service agency uses, and

for a public agency, and

clinic uses, so | think

we're covered all the way around, that this is a preferred use

under the regul ati ons.

CHAI RPERSON  CGRI FFI S:

In your understanding of

that, is there (- howis that established in that you get a bonus

area for a use? |Is there a tinme req
gives you the bonus? That's a quick q
part of what we're | ooking at here.

MB. G ORDANO No, there'

regul ati ons.
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CHAI RPERSON GRIFFIS: Ckay. Al right. Thank you.

Any other questions of the Applicant at this tine? Gkay. Let's
go to Ofice of Planning then that is here, that is recomendi ng
approval with conditions. M. Cochran.

MR COCHRAN: For the record, ny name is Steven
Cochran of the Ofice of Planning. W'd like to stand on our
report, unless the Board asks otherwise, and | would just skip
straight to Section 11, the Summary Reconmendation, and then nake
a fewclarifications.

W recomrend approval of the requested special
exceptions from the design standards for 11 DCMR Section 1903.3
and 1903. 4(b). One of the clarifications is that | need you to
take out 1903.4, w thout any subsection. | sinply misread the
application thinking that they were also asking for a variance
fromthe 50 percent of street wall has to be devoted to display
space or openings. And, in fact, they were not asking for that.
They were sinply putting the words in there.

Ckay. The - we've already [- the Applicant has
already provided for the noveable seating. In the drawi ng you
could see if they get an appropriate retail space, that's one of
our conditions for the area along the eastern part of the
buil ding project. The second provision was the secure stationary
seating. They have that, although | think, you know, it mght be
good to look at the length of that seating in that nei ghborhood,

whether it should be split up into smaller |engths. And the
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Applicants (- well, we just clarified why they asked for Section
1903.4, when they didn't need to. Well, they didn't.

I would like to clarify what | had said earlier
about direct connection. This is a very - this is one of the
area of the zoning regulations that actually could stand another
ook by a |awer. There is no real definition of what
constitutes direct connection. W could still go with direct
connection in this building, because there is a direct connection
within the building line by nmeans of the handi capped el evator.

Looki ng ahead however long, to something like St.
Eli zabeth's an inmagining that mght all be devoted, or a
substantial section of it to one user for several acres near the
Metro, | would like to retract any words that | stated about
having the OP being confortable wth considering direct
connection to be within the property line, because at sonething
like St. E's, the property line mght be 1,200 feet away, so for
now until further clarification, let's say building Iine.

CHAl RPERSON CRI FFI S: Ri ght. Ch, | see. Ckay.
Ckay. Go ahead.

MR COCHRAN: When it cones to the requested relief
from the parking requirements, | think it's pretty clear why
we're going for a special exception rather than variance. A few
conditions, the reservation of at |east four parking spaces for
the patrons of the project's retail space. | believe the

Applicant's subsequent, | believe it was Appendix B, indicated
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that they would be reserving those for the patrons of the retail
space. And then we were hoping for additional considerations of
arrangenments to reduce the possible inpact, if any, that there
m ght be by the proposed project on the adjacent neighborhood.
Not so nuch the project, but the parking relief which is about
83, 89, 86 percent.

And because of that, I'd like to point out filing
from today by the Wshington Regional Network, which suggested
several approaches to this. Sormre of these were considerations
that the Ofice of Planning had already discussed with the
Appl i cant . If the Board does not make a bench decision today,
then the Ofice of Planning would be pleased to work with the
Applicant to explore the feasibility of sone of these suggestions
in the letter from the Washi ngton Regi onal Network. Sone of them
my well be able to easily apply to this project, and we have
di scussed this very briefly with the Applicant earlier this
afternoon, which is the first tinme the Applicant saw the letter.
And sone of these may sinply be good precedents to think about
for future projects. And by that, I'm thinking of the
contribution to a transportation nanagenent associ ati on,
transportati on nanagenent district. Since there is not one now
established, it would be difficult for the Applicant to
contribute to that, but that's the kind of thing we're thinking
about with transit-oriented development. And that concludes the

’_‘-
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Ch, the tine for the use of the C of O you asked
about that, | believe. W had that same question. | woul d
assunme that when [- should the district governnent not buy the
bui | ding, even though it has the option, and should some non-arts
related use decide to occupy the building in the future, and
you'll notice that the definition of arts-related use is rather
broad, including shoeshine stands, that the building O- the
Zoning Adm nistrator would presumably not grant a C of O to a
non-arts related use. That's how we [-

CHAI RPERSON GRIFFI'S:  Until they renove the FAR?

MR COCHRAN: Vell, | wasn't proposing that they
nake this a nodular structure, although it would certainly take
care of some of your concerns about roof |ine variations.

CHAI RPERSON GRI FFI'S: R ght.

MR COCHRAN: If they were - and with a heliport
on top, they could easily lift off the additional roof.

CHAl RPERSON  GRI FFI S So we'll need the back
portion of this to be on hinges so that we can renove the
buil ding at sone point. Ckay. That's great. Thank you very
much, M. Cochran. Appreciate that excellent report. | also
note that in your report submssion that you (- I'm not sure if
the Applicant was aware of it, but have subnmitted to the Board a
transportation (- a traffic report and study that was attendant
to the building across the street on the northwest corner of 13"

Street, for which this Board did hear.
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MR COCHRAN. Well, we included it with our report
since we were the ones who had asked the Applicant to ook a bit
nore at transportation and parking inpact. And since that cane
in after their filing deadline, we thought it only appropriate to
submt it with our's.

CHAI RPERSON GRI FFI S: Ckay. Board have questions
of the Ofice of Planning? Does the Applicant have any cross
exam nation of the Ofice of Planning?

M5. G ORDANO No questi ons.

CHAI RPERSON  (RI FFI S: Thank you very nmuch, M.
Cochr an. Does anyone have Exhibit Nunber 23 in front of then?
It is the report from DPW which has no objection to the
application. M. Levy, do you have that?

MEMBER LEVY: | do.

CHAI RPERSON  GRI FFI S: Good. H ghlight the
pertinent points.

MEMBER LEVY: Dated May 7'". Basically, it's just a
run down of the case. It indicates that on street netered
par ki ng and non-netered parking is available along 12" Street, 14"
Street, U Street and V Street to accomodate retail patrons, and
other streets in the vicinity of the site also have scattered on-
street parking. However, nost parking spaces have residential
parking restrictions.

They're also citing that the building has a direct

connection to Metro Rail Station, and has no objection - they
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have no objection to the application. | guess, one thing is
inmportant to point out, is they are reiterating the issue for the
retail (- excuse ne, four of the proposed parking spaces being
reserved for the exclusive use of the retail stores.

ON that note, looking at the floor plans provided
by the Applicant, | don't see that there's any connection to the
building from the back side to the retail, so I kind of wonder
about four parking spaces for retail with no connection from the
all ey.

CHAl RPERSON CGRI FFI S: Is there a connection from
the parking directly into the buil di ng?

MR STEWART: There's presently no direct
connection for patrons. There's a connection for service. There
will be in the design/devel opment phase, a door added here so the
trash renoval can be accommodated, but the thought is, is that
retailers are not going to want to have back entrance facilities,
and so it's not really appropriate. And so people will be
wal ki ng down the alley to get around.

VI CE CHAI RPERSON RENSHAW Enpl oyees will be
wal ki ng around the building to get in?

MR STEWART: Well, enployees could use the trash
entrance, trash door entrance.

CHAI RPERSON GRIFFI'S: O service entrance.

MR STEWART: Service entrance.

CHAI RPERSON GRI FFI'S:  Yeah.
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MR JAVER The four spaces were really intended
for the enployees of the retail, and not intended to be, you
know, avail able -

CHAI RPERSON GRI FFI' S:  For the shoppers.

MR JAVER It's really -

CHAl RPERSON GRI FFI S | see. I think that nakes
nore sense in ternms of an urban dynamic of a retailer. Wuldn't
you also believe? | nean, certainly this building is going to
need to encourage the day traffic and the retail traffic that's
there, which also fits the nodule that happens up and down U
Street of the existing buildings.

Ckay. Any questions? Thank you. M. Levy.

MEMBER LEVY: You have -

CHAI RPERSON CRI FFI S: Ch, yes, indeed. W also
have subnitted a letter from Council Menber Gaham who is
Counci| Menber of Ward One, who also has noted in the letter, is
a nenber of the Wshington Mtropolitan Area Transportation
Aut hority. Does that nean he's (- well [-

COW SSI ONER M TTEN Wiich neans he's a Board
Menber .

CHAI RPERSON GRI FFI S: Ri ght. | ndeed. Wiat did |
say? And he is indicating his strong support of the project
which will be brought before us on May 14. Let nme skip down. |
think he speaks to quite a bit in terns of the nei ghborhood and

the context. And his third paragraph indicates that over the
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past year he has reviewed nunerous renderings and el evations of
the project, and has encouraged the developers to seek an
architectural context for this building, which will be wholly
consistent with the existing historic buildings throughout 14"
and U Street area. And he is in full support of the requested
relief. And that is dated May 7, 2002, Exhibit Nunber 24.

| have - and then ANC 1B, which we have di scussed
quite a bit, and we're looking for a nore [- a current letter
from the ANC reflecting just the changes that have happened in
terms of the height and the FAR, and we will keep the record open
to receive that.

| don't have any indication of other government
reports. Do others? Not seeing any, let us go to testinony. |Is
there anyone here going to give testinmony either in support or
opposition of this application today? Not seeing a rush to the
table, I'll take that as an indication of there is no one here to
testify for or against this application, and I think we can then
go to - oh, what do we have. Ch, indeed. I'"m sorry. It was
tal ked about, and | am now - the Washi ngton Regional Network for
Li veabl e Communities did submt the May 14 dated, 2002 letter.

Have you had time [- | understand this was
delivered to you this afternoon, the Applicant I'mdirecting this
to. It was also delivered to us at the same tinme. Have you had
time toread it?

MR JAWER Yes, we have.
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CHAI RPERSON GRI FFI'S:  Ckay.

MR JAVER Would you like us to comment on it?

CHAl RPERSON CRI FFI S: Yeah, why don't you briefly
coment on it.

MR JAVER | think in - well, we're grateful that
it was in support of our application wth a nunber of
suggestions, many of which we have now discussed with Steve
Cochran, and | did discuss several of these with Ms. Knisley, and
with our architects. W think that we will be able to go to kind
of the specific itens.

| believe that Ms. Knisley has indicated that they
will work on developing a program to encourage Metro usage. It
woul d not, however, provide free passes, but it would provide

sone form of encouragi ng, naybe sone subsidization of sone sort.

W will work on the issue of - which arises out of
the bicycle questions, about working on design issues to see if
the facility can accommodate an enpl oyee shower as part of the
overall facility, and as we work on the test. W have identified
several areas outside in the rear of the building that could
provi de an opportunity for bike room storage, or bike storage on
there.

CHAI RPERSON (Rl FFI S: Is there WMATA storage
cont ai ners now?

MR JAVER Not at the present, no.
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CHAI RPERSON GRI FFI'S:  Not at present. (kay.

MR JAVER The O- | think as M. Cochran has
i ndi cated, the suggestion of seed money to support and transport
managenent district would not be appropriate in the context that
there is not a managenent district, transportation nanagenent
district for the District of Colunbia right now But with regard
to sharing the parking spaces for off-hours use, | think that, as
Ms. Knisley had already indicated, that the spaces that wll be
devoted to the Departnent of Mental Health, the 13 spaces would
be, in fact, nmade available in evening hours when the facility,
the departnment is not operating. And we would be wlling to
coordinate with the neighborhood in terns of seeing that those
spaces will be otherw se available for retail utilization.

I think in substance -

CHAI RPERSON GRI FFI S: Let ne just make a quick
coment on that last piece in terns of the sharing at night. I
think that's great in concept, and | think it's well worth
pursuing. M concern, and | don't think this Board is going to
take on the challenge, but that, to me, is a managenent concern.
One, | don't see how you actually close off any of this parking.
Concei vably when the business people |leave, they could fill up
with people, whether they have perm ssion or not. So ny point
is, isjust adirective to really focus on how you wi ||l manage.

MR JAVER One suggestion that M. Cochran had,

which | think is probably sonething that we might be able to do
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is to (- a nunber of the restaurants provide for valet parking.
W could nmake it known to those conpanies [-

CHAI RPERSON GRI FFI' S: | ndeed.

MR JAVER - that to the extent there is
avail abl e slot, they're wel cone to use that.

CHAI RPERSON GRI FFI'S:  Ckay.

MR JAVER And that would be one way of [-

CHAI RPERSON GRI FFI'S: R ght.

MR JAVER They drive by there. If it's there,
they can use it.

CHAI RPERSON  GRI FFI S: That nakes sense, just

keepi ng people fromjust showing up and parking is an interesting

probl em

MR JAWER Right.

CHAI RPERSON GRI FFI S: Ckay. Wll, and then the
other piece of (- | nean, | think it is a great concern to have

[- going back to the bicycle and storage, and all that. Design,
| think, would be key for that in that, you know, storage is an
important piece, but having the boxes sonetines does not
acconmbdate a great urban plaza. Also, if I'm not mistaken, |
think there are storage facilities on that Metro currently for
bi cycl es, the containers. And | only bring that up because in
the record there is a photograph of it that you submitted, but it
doesn't nake any difference. The point is (- and | know it's of

Metro's focus to provide that, and so | think it would be
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important if it could be integrated into the site plan and the

architecture. | think it would be very successful, if not a
whol e nodel . And frankly, may even be able to be incorporated
into some sort of site furniture, but | question that. Ckay.
M. Cochran.

MR COCHRAN M. Giffis, M. Chair, we were
looking nore at secure storage out back because we're really
trying to address enployees, and should it be in the plaza, it
would be nore likely to serve comuters going to the Metro stop
itself, as opposed to coming out of the Metro in the norning.

CHAI RPERSON (RI FFI S: Ri ght . And again, | don't

think this Board is going to get into it. And | think that's

i mportant. And even if it was bicycle comuter storage in the
back of the building, | don't think that's inappropriate either,
but there it is. Certainly, advice and direction. 1 think

everyone knows it well enough to foll ow

Ckay. QG her comments on the Regional Network
letter?

MR JAVWER  No.

CHAl RPERSON GRIFFI'S: Ckay. Thank you, M. Jawer.
Any Board questions, coments on that? | think we've covered
everything then. W can turn to the Applicant for closing

remar ks, unl ess people have other questions at this tinme. W can
do that then.

M5. G ORDANO Very briefly, | think we neet the
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speci al exception standards. W're providing a preferred use.
The constraints on the site are obvious, and it sinply just is
not possible to conply with the regulations. Thank you for your
attention.

CHAI RPERSON GRIFFIS:  And | thank you, and | thank
you all very nuch. | would suggest that in that we need to keep
the record open for submission of several things, none of which I
think are nonumental and timng-wise, do we want to get an
indication of when we're going to (- well, under your control,
and | hope Board Menbers and Staff will help ne with ny list, but
under the Applicant's control is just a letter of authorization
and letter of service of the updated report. That shouldn't take
nore than a couple of hours to get into the Ofice of Zoning. Am
| correct? So we could expect that tonorrow

Ckay. In which case, what | want to do is try and
set this for decision-naking. Qur decision-naking neetings are
the first Tuesday of every nonth, which would nean that we need
to look to June for this. Do you have that?

COW SSI ONER M TTEN: Vell, the next neeting is
June 4.

CHAl RPERSON GRI FFI'S:  Yeah.

COW SSIONER M TTEN:.  What | was going to ask is,
there's been a lot of talk, and | don't think anyone (- | think
everyone expects that there will be a Transportati on Management

Pl an, but we haven't seen it. And so | don't know if the
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direction of the Board is going to be just that the Applicant
have such a plan, or that we review the plan because of the
significant reduction in the nunber of parking spaces.

CHAI RPERSON  GRI FFI S: Vell, it was not ny
anticipation to ask for a Transportation Managenent Pl an. I
think that's absolutely inportant to do in buildings that we are
- well, there it is. Let ne open it up to discussion. Is it
the anticipation of the Board that that would be requested, and
are we asking for review of it, approval of iit? Is it a
condition on an order? How serious do we need this? Do we need
to keep the record open to accept that information?

COW SSI ONER M TTEN: | would also just ask, or |
would also nmention that at the conclusion of the Ofice of
Pl anning report, it says that they support the request for the
relief requested, subject to the followi ng conditions. One of
which is, consideration of additional arrangenents, such as
provision of Mtro Check and so on. | nean, basically what
they're saying is subject to a Transportati on Managenent Plan of
sone kind, and | guess it's just a question of how el aborate do
we want that to be, and is that sonething we just want to direct
themto have, or is that sonething we want to have sone review?

M5. GORDANO | feel like we're at a little bit of
a di sadvantage because Ms. Knisley isn't here. | think that she
covered sone of those points in her testinony, and | don't know

[- ny inpression, listening to the testinony, was that this was
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going to be an ongoing piece of work that they would be
considering, shuttles, and Mtro Checks, and | don't know that
she's in a position to really commt to the - to any specific
provi sions at this tine.

CHAI RPERSON CRI FFI S: Vll, | think that's the
heart of what Ms. Mtten is asking the Board to consider, is how
we look at it, whether it's in the future, or whether we |ook at
constant nonitoring of it, or whether we're just asking for a
subm ssion at sone point when, you know, at the point of
Certificate of Qccupancy or even tenancy, we | ook at a subm ssion
of a transportation plan. |Is that correct, Ms. Mtten?

COW SSI ONER M TTEN:  Yes.

CHAI RPERSON GRI FFI'S:  kay. Well, for our purposes
[- yeah, M. Levy.

MEMBER LEVY: I was just going to say, and naybe
sone of this is just reiterating what Ms. Mtten said, but the
conditions proposed by the Ofice of Planning, in fact, the
conditions proposed by the Washi ngton Regional Network all point
toward sonme type of Transportation Minagenent Plan, so if we're
going to be in the position of deciding the case, and possibly
attaching transportation related conditions to it, maybe it would
be beneficial for the Applicant to propose those conditions,
rather than to have us devel op them

COW SSI ONER M TTEN: Wll, | do appreciate the

fact that this is a work in progress, and | doubt that the deal
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has yet been struck with the Departnent of Mental Health about
what ever the | ease terns are going to be and so forth, so this is
[- you know, this is | think maybe earlier in the process in
terms of them deciding what kind of approach they're going to
take to transportati on nanagenent. So nmaybe what we should do is
direct themto (- crafting sonething for review by the Departnment
of Transportation, and prior to issuance of the Certificate of
Qccupancy or sonething like that, so that it doesn't have to
reside with us, but that someone who has sonme expertise in this
area will say yes, that's a good Transportati on Managenent Pl an
under the circunstances. That mght be one way of noving it
al ong, and yet also ensuring that there will be a plan.

VI CE CHAI RPERSON RENSHAW I would endorse that
viewpoint, M. Chair, and | would also like to ask the Board if
we could not vote on this application today, and the ANC s
subm ssion could be entered into the record afterwards, but
before the order is signed and sent out.

M5.  d ORDANO Ri ght. I just wanted to also
mention, | don't know that there will be an ANC subm ssi on.

CHAI RPERSON GRI FFI'S: R ght.

M5. d ORDANG It may be that they thought that
they have already, you know, covered that with their earlier
subm ssi on

CHAI RPERSON  GRI FFI S: And that's fine, and we

woul dn't stop a decision based on not having it.
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VI CE CHAlI RPERSON RENSHAW Wl |, the vote would be
in the Mnutes of the neeting, and the Mnutes of the neeting
could be submitted for the record.

MB. G ORDANO  Right.

CHAIRPERSON GRIFFIS: I'msorry, Ms. Renshaw. Did
you say you wanted to nove ahead with this today?

VI CE CHAl RPERSON RENSHAW  Yes.

CHAI RPERSON GRIFFI'S:  And then just have the ANC [I-
well, then that goes (- flies in the (- well, we would not have
(- well, | guess we could [-

COW SSI ONER M TTEN:  There was anot her additi onal
subm ssion that we need. Sorry, M. Chair. ['m just trying to
hel p. The schematic ground floor plan that's on the board is
different than the one that's in the record, and we need to have
that submtted, as well. The seating, the fixed seating is not
shown on our (- now that's sonething that could be subnitted
after. | don't think there's anything that's going to affect the
decision that we need to wait for, but we want to get these
things in the record. Wuld you say that's so?

CHAI RPERSON GRI FFI S: Yes. I'd suggest then why
don't we proceed with this today? |f everyone is confortable on
this, I think in order to expedite the discussion and
deliberation on it, | would nake a notion to approve Application
16868 of the Washington Mtropolitan Area Transit Authority at

1290 U Street. This is for a special exception to nodify the
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approved (- oh, rather not. That's the wong piece of paper, of
course, |'m reading. A special exception to reduce the parking
requi rements from31 to 12 spaces.

VI CE CHAl RPERSON RENSHAW  That woul d be 76.

CHAI RPERSON GRI FFI S: Boy, | am just pulling all
the wong pages out here today. Seventy-six to 12.

COW SSI ONER M TTEN: There's a few stack spaces,
but not |egal spaces.

CHAI RPERSON GRI FFI'S: R ght.

VI CE CHAlI RPERSON RENSHAW  Twel ve spaces.

CHAI RPERSON CGRI FFI'S:  Twel ve spaces. And a speci al
exception to the pedestrian street frontage design requirenents
under 1903 whi ch woul d, of course, allow the construction of this
new m xed use, office and ground floor retail building at the
prem ses as indicated, at 1290 U Street, N W I'd ask for a
second.

VI CE CHAl RPERSON RENSHAW  Second.

CHAl RPERSON GRI FFI'S: Thank you, Ms. Renshaw.

M5. G ORDANO There was al so the special exception
for the entrances, which are ordinarily required to be every 40
feet.

CHAI RPERSON GRI FFI S: You' re absolutely correct at
that, and I will correct all the language in it. But ny (- just
for pure clarity, that is also under 1903. Correct? Al right.

So | was being encompassing in that respect, at least that's
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what it will say in witing. Yes, M. Cochran.

MR COCHRAN: | wondered if the Board might like to
clarify as part of this, that the direct [ it is being
considered as a special exception because it has a direct
connection via elevator within the building line, so that it's
not m sunder st ood.

CHAl RPERSON GRIFFIS:  Okay. W'll take that as a
note for the record. Okay. | think it's very clear in terns of
the special exception, and in terns of the tests that were
required. But clearly, the Applicant has nade the case and
presented the burden of proof for the exceptions. | would take
parking requirenents first, based on the difficulty. Al t hough
this is a special exception it, frankly, could have gone all the
way to the variance test based on the easenments, the site
configuration, the tunnels, the escalator and accomodating all
of it. Cearly, it is not being presented, and does not go to
any sort of adverse use of neighboring or adjoining properties.
In fact, | think this may bring quite a bit of inprovenent to
that plaza, and really naximze the use, if not the highest and
best, fairly close to that in terms of the Metro plaza that was
laid out.

Street frontage in terns of the Cverlay, 1903, that
being also the building perimeter 75 percent, and also the
entrances, sonewhat cunbersonme in the normal standpoint, but

certainly in this with trying to facilitate the existing
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escalators, and not having to nove those within the site. And |
think the case is well nade that in fact the door placenents as
shown in the site plan as anticipated for the potential
retailers really animate, and really speak to the access of this
as street front, which is the intent and purpose of the Overlay
District. And | think the design in that respect is very
successful in announcing the connections to the retail and to the
buil dings from the ground and street level. And then | spoke to
the 75 percent of the building perinmeter or street walls as
def i ned. Cearly, that can't be accomvodated, or should not be
0- well, it's very successful in what it's doing now in ternms of
the required in that respect. Any others?

COW SSIONER M TTEN: M. Chai r man.

CHAI RPERSON GRI FFI'S: Yeah.

COW SSI ONER M TTEN: I don't know whether it was
your intent to exclude the condition that | had suggested that we
have regarding the Transportati on Managenent Plan being submitted
to the Division of Transportation prior to them receiving their
Certificate of Qccupancy.

CHAI RPERSON GRI FFI S: No, |'m sorry. And what |
want to do is speak to the general motion, and then | was hoping
that people would bring up -- if the conditions would actually go
to the notion, we can take that up. | think that if you want to
propose sonething, let's do that at this point.

COW SSI ONER M TTEN: VWl 1, however you want to
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handle it. If you want to do it in two steps, that's fine. And
I'mfully in support of the motion. | think the site is [- has
nunerous constraints, and they've done the best that they could
to neet the design requirenents of the Arts Overlay, and at |east
as they relate to the pedestrian street frontage, and this is
certainly a case where it's appropriate to reduce the parking
requi rements, given that they've also maximzed the nunber of
parki ng spaces that they can acconmodate on site given that this
is at a Metro Station.

CHAI RPERSON GRI FFI'S:  Good. Any ot hers speaking to
the motion? And let me be clear in terns of the two steps. I
wanted to focus the notion and have a discussion on it. Part of
that discussion, | wll entertain conditions, or discussions
about conditions that we want to put on this, so it will be one
notion, one vote.

COW SSI ONER M TTEN: Vel l, without repeating the
condition, | would like to have that condition.

CHAl RPERSON GRIFFIS:  Gkay. And in which case, |
woul d accept an anendnent to the notion, or addition to the
notion that would require the submssion of a Transportation
Pl an, based on the current occupancy, that would be subnitted for
reviewto -

COWM SSI ONER M TTEN The Di vi si on of
Transportation.

CHAI RPERSON GRI FFI S: I would - yeah, | would [
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that would be fine. That would be submitted for review

COW SSI ONER M TTEN: Wl |, approval. | nean, just
submtting it doesn't get you anywhere

CHAI RPERSON GRI FFI S: That's true. Ckay. So
submt it for review and approval.

M5. G ORDANO  Excuse ne. Can | just address that
point? | think that that could have serious financing issues for
t he buil di ng.

CHAI RPERSON GRIFFI'S:  You nean, in terns of timng
if we set that off too far.

M5. d ORDANG I don't know how he could get
financing to building the building, not know ng whether it could
be occupi ed.

MEMBER LEVY: M. Chair, additionally, | don't [}
if we require that to be submtted for review and approval, does
the Division of Transportation have any guidelines under which to
revi ew and approve such a [-

CHAI RPERSON GRI FFI S: That's why | didn't want to
have approval added. I wanted just to have subm ssion for
revi ew.

VI CE CHAI RPERSON RENSHAW | would like to see it
in the record, but have that submitted along with our request for
the ANC Mnutes, and let it go at that, and the schematics on the
first floor, and M. Adanmp's letter of authorization is

necessary, and let it go at that.
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CHAI RPERSON GRI FFI S: Ckay. So you're having it
submtted for the record, nothing else

VI CE CHAlI RPERSON RENSHAW  Uh- huh.

CHAIRPERSON GRIFFIS: So it's worth about the paper
that it's witten on.

VI CE CHAl RPERSON RENSHAW  That's all right. It's
part of the record

CHAI RPERSON (RI FFI S: Ckay.

MEMBER LEVY: I think it's - | think having a
Transportati on Management Plan is a great idea, and in particular
in this case. | just don't know if the D.C. GCovernment is
currently set up to process and approve such a thing in any
neani ngful way. And correct nme if I'mwong, but [-

COW SSI ONER M TTEN: | don't know I would Iike
to think so, but I mean, look, | just don't want to (- because [-
I don't know how many other cases we're going to get like this,
but hopefully we'll get a lot of very innovative approaches to
developing at Metro Stations, and we want that. And it's very
appropriate to allow relief from parking at a Metro Station, but
given that everyone (- | don't think anyone disagrees that there
needs to be sone kind of managenment of the way people get to
work, or to get to the facility. W just don't want to take it
on faith that everything is going to work out, so whatever
nechani sm people think will be nost effective, and wll not

unduly burden the Applicant, that's what | would want to push for
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ri ght now.

CHAI RPERSON GRI FFI S Ckay.

COW SSI ONER M TTEN: And M. Cochran has his
finger up.

CHAI RPERSON CRI FFI S: Yes, | know. ' m hesitant
because we are actually within a notion, and deliberating on it,
but in that we've heard from the Applicant, | can hear briefly
fromthe Ofice of Planning.

MR COCHRAN: There are two physical arrangenents
that the developer (- the Applicant could mnake, since you're
requiring correction to the plans for the record. One of those
would be an indication of the secure bike storage. The ot her
would be either a stubbing out for a shower, or actually
sonething, since they are providing for bathroomfacilities, they
could actually provide for a shower as part of the devel oper
package, as opposed to the Applicant (- as opposed to the future
| easehold's fit-out of it. The rest of it, | wouldn't want to
venture on its enforceability.

COW SSIONER M TTEN: | just want to add one thing,
which is, this is not occupant specific. W' ve heard about a
proposed occupant, and we don't know how long their |lease is for,
and it really doesn't matter.

CHAl RPERSON GRI FFI'S: R ght.

COW SSI ONER M TTEN: So we can't (- | nean, we

shouldn't be tying this to whatever the Departnent of Mental
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Health is going to do. There needs (- and maybe we need to have
at least just the, you know, bare bones of a Transportation
Managenment Plan that will [- that is appropriate for this genera
use at this site, because it needs to survive the users. Because
the special exception is not [- unless you're talking about
[imting the tine.

CHAI RPERSON R FFI S Who i npl ement s t he
Transportation Plan but the user? Gkay. Well, here we are. I
think Ms. Mtten is bringing up an excellent point, that we hope
that we will continue on seeing, and that has evidenced the fact
that we don't have clarity, and we don't have past orders or
procedures to look at. And so, we are carving a new path here
and to that, | think that we would ask for submission to the
record of a Transportation Plan that's outlined by the devel oper
on this parcel, and we will look to that to incorporate all the
things that have been evidenced today. And that is also look to
how it accommodates all nodes of transportation, that being
bi cycling and public transportation, and leave it at that.

VI CE CHAl RPERSON RENSHAW  Uh- huh

CHAI RPERSON GRI FFI'S:  Everybody sati sfied?

VI CE CHAlI RPERSON RENSHAW  Uh- huh

MEMBER ETHERLY: | agree with that |anguage, M.
Chai r man. Just to clarify, that |anguage would not in any way
suggest or purport to have sone neasure of enforceability

attached to it. Correct?
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CHAI RPERSON GRIFFI'S: W're actually not asking for
anything to be submtted -

MEMBER ETHERLY: Excellent.

MEMBER LEVY: M. Chair, | think the Ofice of
Planning's (- M. GCochran from the Ofice of Pl anning makes a
good point. This is what we can enforce in lieu of parking
spaces, is the bicycle facilities. And if we want to provide
sonething that's a trade-off for parking spaces, that provides an
alternative neans of transport for people conming to and from the
buil ding, that bike parking spaces and showers nmake the nost
sense.

CHAl RPERSON GRI FFI'S: Ckay.

MEMBER LEVY: | don't know how we possibly - |
think it's neaningless to incorporate the other kind of general
| anguage that there's a TMP.

CHAI RPERSON GRIFFI'S: Do you want to substitute one
for the other? You're talking about having plans that would
i ndi cat e where shower and bicycle storage facilities would be?

VI CE CHAl RPERSON RENSHAW  No.

MEMBER LEVY: Well, M. Renshaw says no,

but -
CHAl RPERSON GRIFFI'S:  |s that what you're sayi ng?
MEMBER LEVY: | think that's - if we're going to
do anything, that's the nost neaningful. I think it's

meani ngl ess to have an unenforceabl e, unspecified TMP submitted.
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CHAI RPERSON GRI FFI S Vll, it may be - it may
seem superfluous in this case, but | think it's a step in a
direction that this Board will probably take on further cases.

And without defining and creating all of the procedures in one
case which overly burdens one Applicant, we take snall steps to
reach a | arger goal.

VI CE CHAI RPERSON RENSHAW M. Chairman, | don't
see how we can [-

CHAI RPERSON GRIFFI'S:  W've got two nore mnutes to
tal k about this, folks.

VI CE CHAl RPERSON RENSHAW  Ckay. Very quickly, how
we can require the Applicant to be providing showers. | don't
think that that is in our domain, so to speak.

CHAI RPERSON  CGRI FFI S: | appreciate your saying
t hat .

VI CE CHAI RPERSON RENSHAW  And | believe that this
Par ki ng Managenent Plan is specific to this particular building,
is going to be specific to this particular Applicant. It should
be part of the Applicant's record before the Board, and | think
that that is enough. I could go on and debate this business
about relief of parking at Metro Stations, but it's not the place
to do this. But in any case, for this particular Applicant to
put together a Transportation Minagenent Plan specific for its
pur pose and use, and have it part of the record.

COW SSIONER M TTEN: M. Chai r man.
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CHAl RPERSON GRI FFI'S:  Yeah.

COW SSI ONER M TTEN: Let me say two things. One
is, that while it's a very interesting approach to take to
provide facilities for people to ride their bicycles to this
facility, it's at a Metro Station. Wy don't we work on getting
peopl e taking the Metro? That woul d be point nunber one.

Poi nt nunber two is, the kind of generic
Transportati on Managenment Plan you could have, and we've seen
this kind of approach in other cases, and | guess | just don't
have (- | didn't think of this in advance. Qherwi se, | probably
could have pulled sonething out of another case, is to say, you
know, there will be a bulletin board with bus schedul es and the,
you know, infornation about the Metro schedul e nade avail able, or
there will be, you know, sormeone assigned at the building to
provide this information to new occupants of the building. It's
that kind of thing that can be done, that's not user-specific,
that would encourage people to use the nost i mport ant
transportation facility that is there, which is the Metro. And |
would like to focus on that, and I think we could do that, and it
doesn't have to be - the nore | think about it, | think we could
get the (- just sonme very basic [- a very basic Transportation
Management Plan submitted that we could use as a, you know, as a
basis for saying they're making an effort to, you know, offset
what ever adverse condition mght result from giving them this

relief for the parking.
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CHAI RPERSON GRI FFI S: And when are you proposing
that's subnitted?

COW SSIONER M TTEN:. Well, | think it's (- | don't
think it's, you know, rocket science to wite it, so if we put it
on for decision on the 4" then we could get sonething in the
recor d.

CHAI RPERSON R FFI S: So you're saying not decide
thi s today.

COW SSIONER M TTEN: Wl |, | guess that's what |I'm
getting back to.

CHAl RPERSON (R FFI S: Well, there's a notion. W

haven't [-

COW SSIONER M TTEN:. Wl |, you can table a notion.

CHAI RPERSON GRI FFI S: No, there's no question we
can do that. |'mnot (-

VI CE CHAI RPERSON RENSHAW W can call the
qguesti on.

CHAl RPERSON GRI FFI'S:  Yeah, we coul d.

VI CE CHAI RPERSON RENSHAW If 1 could have a
second.

COW SSI ONER M TTEN: | wouldn't want calling the

question enforcing the notion to elimnate the opportunity to
table the notion, so | think it does.
CHAI RPERSON CRI FFI S: Is there a second? Mbtion

fails for lack of a second, but let's do be brief, and that is, |
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think Ms. Mtten is bringing up a fascinating point. But | also
think that we're not naking a decision in a vacuum here, just by
this own buil ding. In the testinmony and in the record is the
fact that, one, there are a linmted anmount of parking spaces
t here. W do not need to nanage all the entire tenant in the
building on this. There is zoned parking on the surrounding
bl ocks, which | think is in the record. I don't know the total
extent of it.

There is not an accommodati on of public parking.
M/ point being that the availability of the market is going to
really run how many people drive, and can drive, and find it
convenient to drive. The fact of the matter is this building is
| ocated on top of the Metro, | think only goes to inpress on its
convenience to the public transportation, certainly for those
within the city, if not outside the city. | do not feel strongly
that we need to have a large nanagenent plan for two reasons.
The first being what |'ve just stated. The second being the size
and square footage, and nunber of people that will be using the
site don't seem to have the huge inpact that other applications
as we've seen mght have, in terns of the surrounding area.

However, | would support in ny notion the condition
that there be a subm ssion of a Transportation Managenent Plan to
the record that would outline the provisions for the use of
public transportation. Also, as stated in the record, a nore

definitive outline of how the shuttles would be used, and also
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the storage of the shared parking and storage of the other

facilities of the current tenant. And al so, how the building
will be developed in order to accomobdate any sort of bicycle
comuters. That's a clarification of the notion. | don't think

it requires excessive [-

COW SSI ONER M TTEN: M. Giffis, that's fine.
You know, |I'm not going to vote against this notion because |I'm
hung up on this, but | would like to ask the Ofice of Planning
in the future to help guide applicants to providing such a plan
that is generic - you know, it's not user-specific because the
relief being requested is not user-specific, so that we don't end
up at the last mnute here trying to backfill the record for
sonething that | think is desirable, so |I'mready to vote.

VI CE CHAl RPERSON RENSHAW | just would like to ask
if One Judiciary Square has such a plan, since we're sitting
above a Metro Station?

COW SSI ONER M TTEN: The (- just to answer the
question, this was devel oped under a PUD, and it's in the central
area, so it doesn't have to have special exception relief in
order to get whatever relief is available through the ordi nance
for parking spaces on top of a Metro.

CHAI RPERSON  GRI FFI S: Ckay. Then we have the

notion before us. It has been seconded. Last discussion? In
which case, | would ask for all those in favor signify by saying
aye.
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CHAl RPERSON (Rl FFI S:

Staff can record the vote.
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And opposed? Mbdtion carried.

MS. BAI LEY: The vote is recorded as 5-0-0 to

approve the application. The notion was nmade by M. Giffis.

Ms. Renshaw second. M. Levy, Ms. Mtten, and

M. Etherly in

agreenment. And there are four conditions to acconpany the order,

M. Chairman.
CHAl RPERSON &R FFI S:

Do you want those conditions |isted

Thank you.

?

M5. A ORDANQ Pl ease.

CHAI RPERSON (Rl FFI S:

| thought you

mnd listing those, and | think it goes just to t

that are required.

M5. BAILEY: The Applicant is to pr

of authorization from WATA
verification that the suppl enental

ANC, and that the ANC reviewed

The Applicant i

statenent was

Any questions?

mght. Do you

he subm ssions

ovide a letter
s to provide

served on the

the revised project. The

Applicant is to provide a schematic of the ground floor plan that

was presented to the Board today. However, it'

record. And lastly, the Applicant

is to develop a

Managenment Plan to be filed in the record, and it

at the site, bi

condi tions that

how shared parking wll be handled
et cetera. Those are the four
Chai r man.
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CHAI RPERSON GRI FFI'S:  Good. Any questions on that?
Cear? Very good. W thank you for your tinme this afternoon
| also would inpress upon the fact of all the discussion that
happened, and | think nost of the discussion that happens in this
Board leads to very successful projects for the devel oper, and
also nost inportantly, for the city and for the users. | woul d
not | ose sone of the brief discussion we had on the architectura
integration into the Arts Overlay, and would urge you to work
with your very successful design team in pushing that. So with
that, | bid you all a good afternoon, and we are going to take a
three mnute break. ['I'l let this group clean up and get out,
and then we will be back and call the next and final case of the
af t er noon.

M5. G ORDANO  Thank you.

(Of the record 4:55 - 5:10 p.m)

V5. BAI LEY: The last case of the day is Appeal
Nunber 16239 of U S. Waste of D.C., Inc., formerly known as L.G
I ndustries, Inc., pursuant to 11 DCMR 3100 and 3101, from the
Admi ni strative Decision of the Zoning Admnistrator to w thhold
the issuance of a Certificate of Cccupancy for a trash transfer
station. It was previously zoned an M The property has been
rezoned to CM1 and CM3, and it's located at 1140 Third Street,
N E., Square 748, Lots 8, 9, 10, 11, 42, 43, 809-812.

Al those persons wishing to testify, please stand

to take the oath. The other persons who are testifying, you were
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previously sworn in.

CHAI RPERSON GRI FFI S: Anyone that's anticipating
testifying in this application, in case she's not clear, if you
woul dn't mnd standing, you're going to be sworn in. Ckay.

(Wtnesses sworn.)

CHAI RPERSON (RI FFI S: Thank you. Ckay. Qui ckly,
it is approximately 5:15. We will lose a quorumon the Board at
6: 00. Therefore, we have 45 m nutes. M/ anticipation is this
and | absolutely apologize for not being able to continue for
nost of the night. And that is sonewhat facetious, but we have
done it in the past, and | understand that people have been here
the entire afternoon, and we're trying to accommbpdate everything
that we can in terns of the schedule that we have in the cases,
and as nmuch control that we have on tinming of cases.

To that, | would anticipate first (- what 1'd like
to do is two things today. That is, establish the party status
or intervenor status in this case. I'd like to take that up
first. Then | would like to address the notion that we have for
a continuance, so is there representative from the Intervenor,
which | believe is the Northeast Nei ghborhood Association here?
Yes, sir.

MR LEVINEE Yes, M. Chair. M name is Law ence
Levi ne. I'm counsel for, it's called the Near Northeast
Nei ghbor hood Task Force, and we're on record as of a May 5", 1997

letter having requested Intervenor status in the case.
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CHAI RPERSON GRI FFI S: Ckay. And is there any

opposition to the Intervenor at this point from (-

M5. BROM: For the record, Carolyn Brown on behal f
of US A Waste of DDC W have no opposition to the Intervenor
st at us.

MR PARKER Arthur Parker, Assistant Corporation
Counsel, on behalf of the Zoning Adninistrator. W don't have
any obj ecti on.

CHAI RPERSON GRIFFI'S:  Very well. Any Board Menbers
want to speak to the letter? In which case, | see no problem
with granting Intervenor status to the Northeast Neighborhood
Association. M. Levine, you will be representing and doing all
t he speaking for that group.

MR LEVI NE In ternms of the legal argunent, vyes.

VW' Il have witnesses that we are planning to present, as well.

CHAI RPERSON GRI FFI S: R ght. Govi ously, vyou'll
call wtnesses, but you will be in charge of running that entire
pi ece.

MR LEVINE:  Yes.

CHAI RPERSON GRI FFI S: Ckay. Very well. That's
done. Let us go to the Mtion for Continuance. Does the
District want to speak to that briefly?

MR PARKER Yes, | do. | recently entered this
case as successor counsel to Marie Caire Brown from our office.

Prior to that, | was involved in discussions with nenbers of the
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District of Colunbia CGovernnent who have advised ne that there
are ongoing negotiations wth, | refer to them as Wiste
Managenment, today they're referred as US A Wste in this
appeal . They're affiliated entities, and | think they're all
essentially the sane party, but the idea is they're the operators
of both the Queens Chapel Solid Waste Facility and the U Line
Solid Waste Facility, which is the subject of today's appeal

W're in negotiations with them have been for a
nunber of nonths, and the negotiations are coming to closure at
this point, although | cannot represent that there is a
settlement agreement. But the terns that have been a substantia
portion of the settlement agreenent would deal with this
facility, and to what | can represent at this point, would - if
the settlenent agreenment would go through and be approved woul d
inthe District's view, noot out this appeal

And it would do so through a negotiated process of
having the facility close. And so we think that given the - |
understand there's a protracted history and length of this
proceeding, but | believe there's good faith that's being
di spl ayed on both sides with regard to these negotiations, and |
do think we're much farther along than we had been at any point
in time in the last five years of resolving some of these
matters

And so, originally when this matter cane up |ast

week, you recall it was set for last week, and we were prepared
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to go forward because when | cane into the case, it seenmed to ne,
given what the context was, that there wasn't the necessity to
push this matter through to the hearing. But when | contacted
both the Intervenor's counsel and U S A Waste's counsel, they
both indicated that they didn't want to consent to the
continuance. And | thought that would be a little bit awkward to
be presenting to the Board yes, we're in negotiations, but the
other side doesn't want to consent to the continuance, and so |
did not present it |ast week.

But after further discussion with senior nenbers of
ny office, they thought | should at |east present what the facts
were to the Board. Let the Board neke its own conclusion as to
how it wanted to use its resources, and that's primarily the
basi s of our notion.

CHAI RPERSON GRIFFIS:  kay. And that's indicating
that perhaps you don't have support from the other parties for
the conti nuance.

MR PARKER That's correct.

CHAI RPERSON (R FFI S: Ckay. And you make an
interesting point, and | want everyone to understand that the
Board has great concern about, first of all, the length of this.

Also, the fact of the nmatter, that we've continued it ourselves,
this particular Board now, so what 1'd like to do is hear from
the other participants in terns of speaking to the Mtion for a

Cont i nuance.
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M5. BROM: Thank you again. Carolyn Brown for the
Appel | ant . W would only reluctantly agree to a continuance if
we knew that this could be rescheduled within a very short tine,
within the next two weeks. But, you know, we agree that we have
been in negotiations with the District, but we're cautiously
optimstic that we're going to get anywhere. W've tried to set
up a neeting with corporation counsel |ast week. That coul dn't
happen. W asked again for a meeting yesterday. One of our
attorneys couldn't nake it, but the rest of us could, and yet it
was cancelled, so |I'm not quite sure where the status of the
negotiations are. W're optimstic that they can go forward, but
at this point, we're hesitant to let this go on any |onger.

As you're aware, we had it scheduled initially for
March. It was going to be last week. It's been continued again,
and this case is [- the application was originally filed back in
1997, and | think it's tine to nove forward. Thank you.

CHAlI RPERSON GRI FFI S: February 21%, 1997. Ckay.
Yes, sir.

MR LEVINE M. Chair, thank you. | think this is
probably the first and only tine you'll hear ne say this, but |'m
in agreenent with nuch of the sentinments just expressed by M.
Brown. This case has gone on for quite sone time, although not
much has happened in it.

The appeal, as you just noticed, has been pending

for over five years, and this is quite an unusual case in that
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although the property owner is appealing from a denial of a
Certificate of Qccupancy, the facility has been, and continues to
operate. And so the issues before the Board in this appeal wll
ultimately determ ne whether or not this facility can continue to
oper ate.

That's a particularly inportant issue to be
resolved from the perspective of ny clients, who are the
nei ghboring residents of the facility, who have had to live
adjacent to the facility for about eight years, and contend with
its ill-effects, which they wll shortly testify to if this
heari ng goes forward.

As has been noted, and I'Il be very brief, the case
has already been delayed by Ilitigation. The Applicant had
obtained an injunction to bar the proceeding from going forward,
which was |ater reversed. |It's been delayed by clerical error on
the part of Ofice of Zoning Staff, which caused the March
hearing to be cancelled, and noved forward to May, noved back to
May. It's been delayed fromlast week. This would be the fourth
delay, and the third within the last two nmonths. W' ve had our
witnesses, nenbers of the comunity coming out to several
hearings now, only to be turned away, and we certainly hope that
that does not repeat itself.

| also just want to note that the Near Northeast
Nei ghborhood Task Force, Intervenor, is not a party to these

negoti ati ons, so while they're certainly hopeful that a
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resolution is found by whatever neans, that results in the
closure of this facility, the Task Force is a party to this case,
and so that is the safeguard that it has to naking sure that the
facility gets closed. Its participation in this case, and its
insistence that the case, and insistent request that the case go
forward, because it is not a party to the negotiations, and has
no voice directly in that process.

Going forward at this time with the hearing wll
not stop those negotiations fromgoing forward. The case clearly
is not noot at this tine. And if it becomes noot at sone later
date, Corporation Counsel would, of course, be able to make a
pertinent notion at that tine.

Finally, | would just like to note for the record
that Daniel Pernell, who is the single-menber ANC Menber for ANC
6- A-02 spoke to nme earlier today and nmentioned (- or asked nme to

say on his behalf that he could not be here, but that he, as

wel |, opposed any further delay in the hearing of this case. And
the ANC is on record opposing the appeal in general. And with
that, | would just sum up to say that the Near Northeast Task

Force, for all those reasons, opposes any further delay or
continuance in the case.

CHAI RPERSON (R FFI S: Good, and thank you very
much. And | don't - and |'m not rushing you. If there's
further things you need to speak to the notion, please take the

tine to do so. You indicated the ANC Is the ANC Menber here
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t oday?

MR LEVINE: | don't believe so.

CHAI RPERSON GRI FFI'S:  Ckay.

MR PARKER | guess for the record | should make
clear, | also spoke with M. Pernell today too, and he indicated
that O- | think he was 0O- he wanted to nake clear to the Board

that the ANC had not been nade a party to any negotiations that
had taken place, and that he wanted the Board to understand that
he was asserting rights on behalf of the ANC to be part of the
negoti ati ons.

| explained to him that the negotiations weren't
specifically with regard to this appeal. They were on a nore
gl obal nature, and that if we were dealing with this appeal, and
this appeal only, | would certainly make an effort to advise him
as to what was taking place, and to commruni cate negotiations on
that basis. He then understood what | was speaking about, but |
don't believe he said to ne that he was in favor of ny
continuance. | wouldn't want to represent that.

CHAI RPERSON GRIFFI S:  kay. Well, and | appreciate
that straightforwardness. Let ne bring up an issue though in
these negotiations, and | think this Board is well aware of what
is involved in any sort of negotiation.

Certainly, you're not walking out of the neeting
and calling everybody in the comunity telling them what you

offered, what they offered, and what's on the table. But is
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there a vehicle where you could at |east update the community and

the ANC as to what is the process, or what you're anticipating,

even in mlestone dates of neetings, if not some particular

general idea of what is being discussed? | may get great

opposition on all levels of that one, but | have to bring it up.
MR PARKER. | just think it would be premature to

disclose a lot of things, because | think it would tend to push
peopl e (-

CHAI RPERSON GRIFFI'S:  And | understand that.

MR PARKER [- into corners, and (-

CHAI RPERSON GRIFFI'S:  But is the community aware of
when you' re neeting, and how often you're neeting?

MR PARKER  \Well, it - not - the honest answer
is no, because what the neetings have been at this point (- to
try to give you sonme context.

CHAI RPERSON GRI FFI S: You don't have to disclose
where they even take pl ace.

MR PARKER  No.

CHAI RPERSON GRI FFI S: And that way, they coul dn't
prot est outside.

MR PARKER  What has actually taken place is the
DPWs Solid Waste Manager, the person within the Executive that's
charged with developing the solid waste renoval plan for the
District O-

CHAI RPERSON GRIFFI'S: R ght.
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MR PARKER - has engaged in negotiations with
operati onal people from Waste Managenment. And they have tried to
be creative and figure out ways to deal with the overall issues
that face the District, and how Waste Managenent would fit into
that or not. And they have proposed back and forth over the |ast
nunber of nmonths terns, and they have arrived at a term sheet
which has a nunber of terms on it that they seem to be in
agr eenment on.

CHAl RPERSON GRIFFI'S: Ckay. Wthout going too far
with that, M. Levine, are you aware of all that?

MR LEVINE: The general contours of that, yes.

CHAl RPERSON GRI FFI'S: Ckay.

MR LEVI NE: I would note though, that that's
essentially the same sort of thing that we've been hearing from
the Department of Public Wrks for the [ast couple of nonths, and
so we have no way of knowing at what pace that's going to nove
forward, and whether, in fact, it is going to nove to resol ution.

And | just want to note one thing that | neglected
to say before, which is this notion of negotiations is not a new
one. Looki ng back through ny files earlier today, | found an
article alnost precisely a year ago on the front page of The

Common _Denomi nator, a local newspaper, that proclained in the

headl i ne, "Trash Transfer Agreenent Near". And the article went
on to discuss the likelihood of the closure by negotiated

agreenment of the WLine Arena Trash Transfer Station, and that
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was dated May 7, 2001. So while we are aware that there are
ongoi ng negotiations, we have no way of knowi ng whether or when
they' Il concl ude.

MR PARKER Wll, there is a certain inmpetus to
this, and that is that there is a date of June 11", 2002, which
is the date that sonething called the Solid Waste Facility Pernit
Act, Amendnment Act of 1988, there's a provision in there that
requires if the current operating facilities don't neet certain
criteria, they have to close, or they (- that's what the |aw
says, "They shall cease operations."

Now Ms. Brown is going to tell you that they' ve
already filed a |l aw suit (-

M5. BROM: | think that we're probably getting too
far afield here in what the negotiations are, what the status is.
I think we have enough information on the record as [-

CHAl RPERSON GRI FFI'S:  Right .

M5. BROMN [ to whether or not we need to
continue or not.

CHAI RPERSON (RI FFI S: So you would object to this
continuing testinony on the notion.

MS. BROMN: | would (-

MR PARKER vell, | wuld like to, at |east,
finish ny thought, because | think | was interrupted on both
sides, and I'd like to at least finish that point. But if you
want ne to be quiet, I'd be happy to do that also.
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CHAI RPERSON GRI FFI'S:  Yes. I think at this point
we've heard enough in terns of the notion that's before us. And
believe ne, | think the Board understands everything that the
District is saying, and probably - well, has a good
understandi ng of what's involved, and what is looning, and al so
the inportance of June 11, 2002.

Board Menbers, any discussion? I am frankly,
inclined, to set the discussion here, frankly inclined not to
grant the continuance. And | wll base that, generally - well,
generally on the fact of how long this has been out there.
Secondly, | think that this Board has a responsibility to begin
its proceedings on this case.

Now the reality, and 1'lIl put that out for the
Board here, the reality is this continuance in the rehearing I
think is inmportant enough to set an entire afternoon. This is
conpl i cat ed. You folks understand this, but from our
perspective, it's even nore conplicated, having not lived on this
Board since 1997. W have all been reviewing this, are up-to-
date on it now, and it is [- it gets very conplex in terns of,
you know, the specifics of it, but also in terns of the history
that we have to get into.

That being said, it's easier for this Board, and I
think it is of utnost inportance to set aside |long periods of
time to hear this. W don't have an opportunity to do that until

Septenber, and it would look to Septenber 10" or Septenber 17
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O herwise, the only thing we actually end up having is, you know,
like the past two weeks, we have an hour here, an hour there.
And, frankly, for the community's perspective, | don't see it as
at all fair or rational to set this for five hearing dates, as
opposed to being able to set it for one. That's ny inclination
at this time, and I would invite and encourage Board Menbers to
add to the discussion.

VI CE CHAI RPERSON RENSHAW M. Chairman, | would
agree with your thoughts about not granting a continuance. I
believe that the comunity has a need, and a right to have its
day in "court", and the sooner the better, court in quotes. But
again, we have the difficulty of finding an afternoon to hear
this case, so is there anything that is, shall we say, nore
i medi ate than Septenber? Can the Staff find anything at all?

CHAI RPERSON GRIFFI'S:  Septenber 10" would be the
first date we would have an entire afternoon. And | wouldn't
anticipate that we'd finish it in that afternoon either. And |
think we could probably, if it's inmportant, and we can ascertain
timng now wth the participants that are here, we could
conceivably look at setting two dates. W could do Septenber
10", and September 17", in order to ensure that we woul d have this

conpleted within a two nonth stay.

The issue practicality-wise is we wll not be
neeting in August, so that takes that nonth out. W have a
schedule that's fairly set through - up until August, and so |
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think it would be (- it is of certainty that we have those dates
at this tine.

MR PARKER: In a brief discussion anong counsel
we would be hopeful, if you set a nmatter at 1:00 and went to 6,
we mght be able to get it all done. That woul d be our hope.

CHAI RPERSON GRI FFI S: From 1 to 6 you think you
could get it all done.

MR PARKER  That seens to be our best guess.

CHAI RPERSON GRIFFI'S:  Yeah. That's if you guys are
incontrol. But see, when we're in control [-

MR PARKER Ch, that's right.

CHAI RPERSON GRI FFI S: (- the whole thing goes out
the w ndow.

MR PARKER  kay.

CHAI RPERSON GRI FFI S: Ckay. Does anyone [J- why
don't you speak to the date in terns of the scheduling, just very
briefly give ne a quick reaction on that.

M5. BROMN: Qovi ously, we would prefer sonething
much sooner than Septenber, because it essentially by default
grants the Mdtion for Continuance, and which we are trying to
avoi d. And if there's any opportunity to cone up with a date
sooner than that, we'd greatly appreciate it.

MR PARKER  For the governnent's purposes, the 10"
and the 17" are avail abl e.

MR LEVI NE Well, | think | stand corrected. |
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agree with Ms. Brown again.

CHAI RPERSON  GRI FFI S: I'm taking a tabulation
there. Now that's two on that.

MR LEVINE: That's two. Yeah, Septenber, | agree,
woul d be tantanount to de facto granting that notion. And it's
important for another reason, which is that one of the main
conplaints of the neighbors is the odor problem and that's a
problem that's especially pernicious during the summer nonths.
And if we're looking at a hearing for this in Septenber, we're
| ooking at a decision sonetine after that, and we're already into
the fall, which nmeans there's absolutely no chance of any
neani ngful relief comng this sumrer.

It's virtually equivalent to a year's delay, and so
we woul d request that every effort be nade to find a date sooner
than that when the hearing could be held. And | would even renew
a suggestion that we made in March, the last tine there was a
delay. W filed a notion offering the suggestion that perhaps a
special hearing date could be found apart from the regular
Tuesday hearings, due to the unusual nature of the case, and the

length of tinme that it's been on the BZA' s docket.

CHAI RPERSON  GRI FFI S: Ri ght. And | fully
appreciate that, but | also have great concern with ny own
Board's schedule in ternms of setting special dates. Ve neet

every week on Tuesdays, and all of us have other l|ives and other

jobs, and we give this (- we conme here with great praise and
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cel ebration when we're here. However, | just don't see us, wth
the anmount of preparation that we do for each Tuesday, having the
availability to set another date.

Let ne take two mnutes with ny Board.

M5. BROMN If | could quickly make another
suggesti on.

CHAI RPERSON GRI FFI'S: Unh- huh.

M5. BROAN:  Perhaps we could reschedule this for a
Tuesday afternoon for a status report on how we are progressing
with the negotiations, and hopefully Corporation Counsel wll
have, you know, pick times when we can nmeet with him W' ve been
(- like |I said, it's a noving target trying to get together to
continue these negotiations, and perhaps if we have a status

report, that kind of puts all our feet to the fire to nake sure

that we're making progress, | think that mght be a helpful
suggesti on.

CHAI RPERSON  GRI FFI S: Ckay. And that is an
excel | ent suggestion. |'mgoing to take two m nutes.

(Of the record.)

CHAI RPERSON CGRI FFI S: Ckay. W got our dinner
pl ans arranged. What are you guys doing? Wth some arm
twisting, this is what we propose at this point, which wuld be
July 16", all afternoon. W would start at 1:00. W would [
and that conceivably is (- well, not conceivably, that is dealing

with a lot of kind of shuffling. I think that accommodates as
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can with the schedule, but | think it also, nore

t hat from our

perspective and our responsibility, this is dragging on. And it

is our responsibility to hear this thing,

happeni ng,

continue on this.

Now in light of all the developnents that are

and especially in light of June 11, and in the

negotiations that are happening, | think the point of a status

report is

excellent, and I would ask that a witten status report

be submitted to the Board the week after the 11'", at our Tuesday,

so it would be to us on the 18" of June.

update in

That

woul d give us an

June. It would then poise us to July, a nonth later.

And obviously, anything that is updated and current as we go to

July, is going to be of utnost inportance.

per sonal

MR PARKER | have to object to the date only on

gr ounds. I am already scheduled to be out the first

three weeks of July. | suppose that | can arrange sonebody in ny

office to represent the Zoning Adninistrator,

but I'm now the

person that's nost famliar with what's going on. | don't know

how you view those kind of requests, but it

think -

is legitimate. I

I"'mnot sure if | advised co-counsels about that before

but | had indicated that July was going to be a difficulty for

ne.

the 29"

(202) 234-4433

CHAl RPERSON GRI FFI'S:  Wien are you back in town?

MR PARKER | leave on the 4",
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CHAI RPERSON GRI FFI S: God, | hope it's sone place
fun.

MR PARKER It's an RV for three weeks with nmy two
young children

VI CE CHAl RPERSON RENSHAW  Ch, boy. You'll need a
vacati on.

MR LEVINEE M. Chair.

CHAl RPERSON (RI FFI'S:  Yes.

MR LEVINE Could | just throw out another
suggestion, which mght be too far afield from the nornal
practice of the Board, but 1'lIl throw it out there. A colleague
of mne just suggested to nme the possibility of perhaps being
able to expedite the proceeding and linit the anount of tine
needed for it by perhaps pre-filing witten direct testinony,
whi ch perhaps then at the hearing could be squeezed into say two
partial afternoons, if the only oral wtness testinony were
Cross.

M5. BROM: |'mgoing to have to object to that.

CHAl RPERSON GRIFFI'S: Yeah. And | understand that,
and | hear it. And | appreciate that, and | think we're going to
do everything we can to expedite the hearing once it gets going
but my concern would be trying to squeeze it in anyway. And even
with pre-submissions and witten subm ssions, |I'm not sure that
we won't need nore tine than actually we coul d schedul e.

Well, that doesn't |eave us much alternative. It
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| ooks like we're doing July 30"

MEMBER ETHERLY: M. Chair, just as we're kind of
delving through this, | would just note from this Comm ssioner's
standpoint, and | understand M. Parker's conflict. However, |
woul d abdicate that we stick with the July date that we were
| ooki ng at, because of the lengthy tinme which this nmatter's been
pendi ng, for what this worth, two cents.

CHAI RPERSON GRIFFIS:  Okay. Don't let me nove away
fromthat, but let me get reactions on July 30" availabilities.

M5. BROM: W would be available. O course, we
woul d prefer the earlier date, but July 30" is fine.

CHAI RPERSON GRI FFI S: | ndeed. Then, M. Parker,
let's go back to you in terms of covering on the 16'". Wiat is
the reality of that?

MR PARKER: Well, given that Ms. Brown and | were
the ones that were prinarily appearing before the Board, | nean,
Marie Claire Brown, the forner attorney.

CHAI RPERSON GRIFFI'S:  Yes. Right.

MR PARKER  Wre the ones, | don't think there's
really anybody in our shop that I'mgoing to be able to get up to
speed to deal with all of these issues.

CHAl RPERSON GRIFFI'S:  And ny concern, M. Etherly,
is that we'd be facing on the 16" a notion to continue, based on
the fact that there is -- the attorney that has presented this

case wasn't able to, you know, brief and bring someone up to [-
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hi s understudy up to speed.

MEMBER ETHERLY: |'mconfortable with the date that
we're noving towards, so | won't stand in the way of that, but I
definitely would register ny dissatisfaction with that outcone.
But |'m prepared to accept the date and, of course, we can nove
f orwar d.

CHAI RPERSON  CGRI FFI S: I don't see alternatives,
going before the 9" It's not even conprehensible to do. I
think we have to do that. | think we have to secure the 30" |
think we have our status report. I would request then a status
report come into the Board also on July 16". That can easily be
farmed out.

| would al so caution and direct any negotiation and
neetings be set up, well, in a tinely fashion in that we are
going to the summer nmonths. There are vacation schedul es to dea
with on everyone's level, not only the (- and | would also urge
that any sort of update of information that does not jeopardize
any of the negotiations be given to the community. And | think
that can appropriately be, and easily transmitted now to the
Intervenor as represented by M. Levine, who wll be able to
comuni cate that to his clients, and word can go out fromthere

Any other questions, concerns on that? VW are
| ooki ng at July 30" at 1:00.

MR PARKER And you want two reports, June 18" and

July 16", or just July 16"?
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CHAl RPERSON GRIFFI'S: No, | would ask for two.
MR PARKER Ckay. Thank you.
CHAI RPERSON GRIFFIS:  One in July and one in June.

SECRETARY PRU TT: Could you make that an official

noti on?

CHAl RPERSON GRI FFI S: Ch, sure. For the status
reports?

SECRETARY PRUI TT: For everything. | nean, you can
just tie it all in one, if you'd like.

CHAI RPERSON R FFI S: Very well. So noved. I's

there a second?
MEMBER ETHERLY: Second it.
CHAI RPERSON GRI FFI'S: Thank you.

V5. BROMN: If I could nake a brief suggestion on

CHAI RPERSON GRI FFI S: Let ne just take a vote on
that notion quickly.

M5. BROMN: Ch, I'msorry.

CHAI RPERSON GRIFFI'S:  That's okay. Al in favor.

VI CE CHAl RPERSON RENSHAW  Wyul d you reiterate the
not i on?

CHAI RPERSON CGRIFFI'S:  Indeed, | will. There was a
motion to continue this hearing as called to July 30", 2002 at
1:00 for the entire afternoon, and also requesting a status

report from the government to be subnitted to the Board on June
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18", and al so one on July 16",

VI CE CHAl RPERSON RENSHAW  And you have a second.

CHAl RPERSON GRI FFI' S Yes.

VI CE CHAl RPERSON RENSHAW  Uh- huh.

MEMBER ETHERLY: And not neaning to split hairs,
M. Chairnman, but is that technically a granting of the
District's nmotion for the conti nuance?

CHAI RPERSON GRI FFI S: Ckay. And let nme be clear
just in terns of the status report submission, it would be
appropriate. W want to be able to deal with it on our Tuesday,
so if it can be submitted in a tinely fashion before that. Qur
packages go out on the Thursday before. | don't want to nake it
incredi bly cunbersone, but obviously, if it can be into the

Ofice of Zoning by Mnday so that it can be faxed to the Board

Menbers for their proceedings (- our proceedings on Tuesday, that
woul d be hel pful. Any earlier than that, if there's pertinent
status that can be updated, | think we, obviously, will take it

earlier, but around those dates is what |'mfocusing on.

Ckay. I had anticipated turning to the Appell ant
to see if they wanted to start their case. However, it is 10 of
6. W do lose a quorum although this is a continued case. I
woul d suggest that we just look to and start up fresh, and wth
all good attitudes on the date we picked, the 30".

SECRETARY PRUI TT: Did you take the vote?

CHAl RPERSON @RI FFI S: Fabul ous. W do have a
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notion on the table. Al those in favor?
(Vote.)

CHAI RPERSON CGRI FFI S: And opposed? You do that
enough during the day, and you |ose track. Ckay. What el se?
You had sonething else to -

M5. BROMN:  Actually, it was just a clarification
of how soon we could get them in before the Tuesday neeting, so
that was ny only conment. So it would be July - | nean, June
17", and July 15", by the close of business.

CHAI RPERSON GRI FFI'S: Yes.

SECRETARY PRUI TT: Preferably earlier.

MB. BROMN: Earlier, but no later than.

SECRETARY PRUI TT: See, the Board Menbers, they're
going to be gone and not get them |'d prefer it be early in the
day by noon.

M5. BROM: By noon those dates then. Thank you.

CHAI RPERSON GRI FFI S: Anyt hing el se? Any ot her
comrents? Very well. | thank you all. I, again, apologize for
running so late in the afternoon, and al so having everyone down
here, but we look forward to noving ahead with this on the 30,
and wish you all a good day. This then concludes the 14" of My,
2002 Afternoon Public Hearing of the Board of Zoni ng Adjustnent.

(Wher eupon, the proceedings went off the record at

5:50 p.m)
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